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PROCEED INGS
(10:0R a.m„)

CRATRT.QT;J ARGF,"PSTT'TGF.R: An t ha recov r3. T'Je wil l now

begin t he v abut tal nhas- of t he 'Phase TT 1 987 Cabl e . whi ch

t he narti as av. e BTTI anrl, ASCAP. This morning, we wv.l l hear

f v..om A,SCAP, presenting their rebuttal. TJr. T:.oenigsberg'?

TTR. R'AETJIGSBFRG; '7hank you, 31r. Chairman. I have

a bv i af opening stat ement, and then we wi 1 1 begin wi th our

9 first a~t:ness.

10 Chairman, Commi ssi on."-:v Aguero and Commissioner

11 Tla»b, to onntinue Commissioner Aguero ' metaphor., we 'F-'now

abo»t to heav the bel 1. tor the second r ounn of this tight.,

1 3 the r~b»t tsl phase ano, as we do sn, i t seems t o us t hat many

1 4 i ss»ws hams been sha r pened, and ouv wi t nasses wi 1 1. arlrlr ass

1F& t hose i ss» =s as t hey vebut mari o»s pov t i ons of RTTT s di v:=:ct

16 case, b»t w~ bel ~ ave that tha most important i ssue has been

'1 7 nav vowed bet'orr t he Vr~ bunal and, indeer3, i t: may we3 3. be that

1 t3 thare s nn v,"-:a 1 i ssue v. ".maining at a1.1. Tiet me explain that .

As you well 3-now by now, we ha~e said that the

90 normal ASCAP d~str~bution system and., we believe, the normal.

P1 RHT distribution system,. when applied t'o the music ano tha

r3istant seconal.s at issu". hev'e, produce approximately a twn-

g3 thirds ASCAP/nne-thi rn RTTT spli t .

l'Tnw, RT'TT, on the othe r hand, has advocated a new

~Pi type ot m»si c»se anal ysi s, ona that ' based sol r 1 y nn t hr-.

(?02)~%4-4433
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durat:i.nn of musical performances on distant signals. And the

? most si gnif ic ant tac t, the most import ant'act that you will.

3 h ar in our reb»t tal case is that wh n RMT's errors in

4 ta 1 1 yi ng m»si c»se on @hei r durational basis are corr'ect;ed,

5 and when the methodological defects in their dul"atinnal.

6 anal ysis are rapaircl, t ha ASCAl?-BIIX split is mor'e t han 65

7 pere.-nt. %SCOP and lass t.han 3R percent BIIT.

'Dr . Rnyl a wi. 1 1 nrnva t.o yo» aha t. Rt-IT ' own

d»ratinnal apprnach, when corrc c tad, yj al ds shares ror %SCOP.

1 0 anrl RIIT tha t: are cnmparabl e to t ha shares t ha t. wo»1 d res»l t.,

11 or t..hat: dn res»1.t, from t he appl icati on of ASC'P 's normal

1? royal t:y di strib»t.i on system and to the shares which we

bel i eve wo»l d resul t.: from the app3 icati on of BIIT ' normal

1 4. r nya 1 t.y di st:ri b»t ion syst:e.m.

And thai e fora Cnmml as 1 one's."8 i f the test here 1 s

16 what.. i s each nrgeni ~ation ' share nf the actus j performances

17 on rli st ant sinnal s in 1987 -- and wa think t hat 's the, t est,

1 II and RIIt: s "ams to indi cate t hat that ' the test -- i f that is

19 th= t:est, than there i s nnt m»c.h to aug»e about.

?0 IIow, nt co»rsa, as has bean repeatedly pointed out.,

&1 we m»st. make as nnmpl e t ~ a r "c'nrd as nossibl e for t ha

Vr ib»nal, and so o»r wi tnasses a ca goi ng to also addt'ess the

anni 11 ar y ar aas where tha i ss»es are sharpl y drawn.

?4 RIIT says that t.he 'tribunal should look t o t:ha

?5 l.i censing market.pl ace, and tls. IIessinger will e~pl ain that

("-.0? }? 34-4433
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t..h- pl"open maY l-P.tp I.RC" I.OY- t.he 'PY-iIbune l t:o e-,':emlne l s nnr. t.he

1 l c.ansi ncT YAR Y.l-er.p1 Rce . bui- 1 he mYJsic roye1 ty r3i ctrl butl.oTY

TA R 1" l: a T. TI I R c F-..

f-Iessin(YeT "&i I 1 sho(Y t.hrat: in i-.hat: IA»si r. T.oya1 t y

(3i st.l" i b» i-.i on maT l(Ptp1 a("e, 'OAP and Rf"fT (3O C3R I I 'V i!'YhRY: t.he

1 i b»na1 has t o do h-Ye -- r3ist T i bute a zoya1 ty i und. -- and

th =.y do sn by YJsing shel lr noTma1. dl stY-ib»t:l.on meckanl.@ms

f'fs. bless'1 Tlgcl wi 1 I. sho&T t het. tox':hP sQ1JTj.c3Pei. Ql

1-iie a son s, hot.h ~ SC 4P enc3 l3HT ~~zP.i gh t. di f tP.Y" ant types

AY=IY'tol"YYIRYlcPs (31 "t" I" RY"Pnt. I y, Rlld, shP ~pl.1.1 sholiT th,R1 t Q (3O

111 s t.l ce, t" h:— PY"'3 blJnR l shou 1. d TAR/(c "I t'.s c3e i,cl"YA'1 n c3 t 1 Qjl R s I
'F t hP.

I Yl(3 I v1,(alla 1 w1 l 1 Pl s rITId pub,l. 3„Shel s — — thos ie 1 ha 1". Cc)ITIC.I. ss "I Q'n RY

1. e'Pel 1 P(3 t„Q t liat, ri,SCrl,P Rnd pif'fT 1 epY'scent ~ Rl, ie

a pper, Y.i ng b(! 1" OY" e you.

f-'fs . I'IPesi ngP Y" YYi 1 1 sho~»z t.hat 1"-ov;~~he tever Y:e1 evan ca

l 1 has . t.he I 1 QPTls'I Yl(Y "ARI l(PT.p I acP I s nclt. Rs RHT hRs. d'-".p1 ct.ac3

t'To~aT Y(! ia h R we h R a Y" (3 TAIJ r'h c "rom RUT a Qol„l I 1. t:s eo-

r e11 ed "convel-genes" ~"i .I-.h ~YSC"" P . [7e pent to suggest. t.o you

t.hat t.he r PR1 cC&nv:=:r gene"e heY e i e th-,t o! tb = boi-tom line

~Then r.hP RY-T nl-s l n R'HT ' d»l-ai-.i Qnal eppY naca RY",P CQ1 Y eC'I.CC3

7.-SOAP ' sha-re, llsl.nrr the m»el.r'TYdl!et.-ry 'norma 3

(3i st.l" i b»i-.i on mar.hl.nary, l s 67 pPY. cP.ni-. col" hi gh -.T . 'C'-P '

shal"e using RHT. s OT~~n dulrati ona1 approach, 1-;hen t he erlror s

8,1rc c'QT'1" P.c t P(3, 1 s YAOT" e t:h 8Tl 6 5 pP.Y."ceT! 1:, RTlc3 Y: n e conve1"geTI ce

f20?),&Ad-d633
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1100

1 between those n»mbers, we s»ggest -- and we s»bmit to you--

proves that the two-thirds/one-third division that we

3 advocat..e i s correct, and is fair, and i s just.
nd:.i th that sai d, TTr. Chairman, we wi3 l cal 1 lIs.

5 1~1essinger as n»r f i r st; wi tnass

CHATRTTAT J ERPEVSTTTAFR: ';Tel come back, T'Is . TTessi nger .

7 i~~here»pon ~

GLOR T A T-TES S TTRvFR

was called as a wi tness and, having first: been d»ly sworn,

1 0 was aszami ned and test:1 f ied as fol 1 Aws „

DTRECT EXAMINATION

RV T.TR . KAFTTT,QSRFRQ:

Q Uould you stat'e ynuz name and position for the

3 4 record ~ please ~

15 T.'m Ql oria ITassingez, and T.'m the Nanaging Director

1F nf %SCOP, Amer i can Soci ety nf Composers, Authors, and

17 P»blish-rs.

TTR. RAFTTTASRFRG: Ttr. Chairmen, Hs. Hessinger's

19 background and a»al if i cat i ons were ful 1 y set forth in her

20 diz ect testimony and we need not. repeat them hare.

yo» and RTTT ' co»nsel know, TTr. Chairman, we

s»bmi ti-ad a correct. -:d, copy of o»r tcsti mony, cor racting

2 1 c-.rt.ain mathrmai-ical errors.

Tf'o» wo»lc3 turn t:n page 1. 2 of Hs . I fess inger '

25 test imony, yn» will find that: those corrections are indicated

{202)934-4433

MEAL R. GROS S
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i n 'r.ha r. i-.ab I '.. Tt t»fans o»r. there ~-:as nne other, of a very

minnr nat»i-=,, 'rhat ~e have tn make, anc3 that is three 1 j dies

above that t ab I -. „Yn» see i 'he number "1508 Songs" in t he

mi c3c31 'f 'i.he 1 1 ne . '7hat number:-ho»1, rl be "1..il 3" .

RY l'1R . KOFll'1T G SR'FR G ".

Ms. Mc-ss inAer~ i s that a r owwec.'ti.nn t hat yn» ~xi sh

tn make in yn»r t estimnny'P

Ves, T c3o „

MR., KOF1'TTGSRFRG „and that havi ng been, sa id,

{".ha j i-man, th-" A'i 'txiess j s avail.abl.e for voj.w di.re

NR . D11l'TC'J„.T have no voi r di re f or Hs iless inger.

RY 1-1R . 7,"OF11TGSP,'FRG:

Ms . Mes. I„nrlei", i. f yolk, "870»1 d, "pfnu1.d you su%Mari ze

t he main po j its of yo»i- reb»tta I. t est j mony f or the 7i.j buDaj.,

Ua1 1, ~eh at.. T ' goi nn t„o d,o i.s rebut the twn

func3amc.nt:al c.l aims by R11T i.n t:hei i" c3i i"ec t: c.ase, and those

f i &st, t hat. the '7ri buna I
' detewminati nn as to how to

divi de»p r.ha nnl-. of money that". lies ba — n pa i Q by t'.he cabl r-

svstems for retraDsmission of dist.ant si gnaws in 3,987, shou3.d

be dj vi ded based on a compari son nf l i cense f ees negoti ated,

or license fees i" ecei vec3 by ~SC7. P a nd Rt;ll; clo i t on that

compari son i ather than a comparison of 'rh"-. i elati ve share oc

'Ae i" f o i 7II a n c'as nf the m»si c performed i n t.he repertories o P

"- SC7 P anc3 RHT on cli.s'rant si gna I s in 1,9R7

Tn c nnt r ast t o that: cl aim, ho~~ cln ynu thi nk the

I? 0? }
'238-d433
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'7rib»nal shn» In di stri bute i..he f»nels?

l thi nk rhc '7ri buna l should. f o3 1 ow t he way that is

out i here thai '1 s, follow the way as c 3 os" 1 y as possible,

i he way ASCAP anc2 'FIIJT rloes t hei r norma I weighting in

ni st rib»ti nns and f n.l 1 owina thai r norma I w;=:i cchti ng syst erne

And why i s t hat.?

Veil, SCAB and RTTT are here as conduits for, the

w ri ters a nd publ i shers they represent . "ncl it s those whose

works ar e perrormed on the di stani. signa 3.s,. who can ma'ke t: he

c 1 a1 ms, and l.f i:hny estab3 1 sh the 1r clagjps thev are entl t3 ecl

t.o b= pa i d

yn» ' ". real 1 y di str i but.ing, you '.e noi-.

'l i c — n s i no.

Cl c o» say i-.hat i-here were two cl a ims of FIT'TT tha t you

wi s'h t n r ".:bui- . T,"chai. i s t.he second one

Uel 1, the second claim is RjlT. ' claim regarding

the j r local I-. —
I evi si on rai-.=., whi rh th -.y say»nderr epresents

the " -rue cnmparat 1 ve vR3 ue" of the Rl'jT renert'ory . Tn f act,

T I-.hi nk t.hat t:he rat." I-.hat: they receive overval »es the Rj'iT

r ca p er t' r
y'he

reason f or i-.hat i s — — l thi nk w- 'e spoken

abo»t. i 'r. i-.n some e-'ci:ent: in t.'he direct testimony T. gave anr3

t ha t I s, I I s a prl c'kage des I RUT worked 0» t'n arl anccemc n t
n -.al. ~«-it:h th: Iocal "relev-isinn incl»stry whereby statinns

go I-. c erta in c'one assi nns rrom RETT and RTTT got. high;=.r fees.

(~Q?)?34 — 4433
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3.103

T et ' exami ne tne Wi r st. poi nt you wish to rebut

th n i n c3etai 1, and t»ming t h n t o your t stimony at t he

3 bottom or" page 2, what. i s RI{T ' assertion that you wish to

rebut and how do you wish to rebut it'?

TJel.l, RTTT says whet sho»l d be done here is, the

6 Trib»net 's rlai crmineti on should be focused on the value of

7 th- %SCAR anc3 RTTI r eprrtori es in the marl et 1 i censing area,

A ance we sav thar rhi s i s -- mi sses the point here. This is

not a rat.e proceeding," that the Tribunal i s cherged not with

10 se t ting or. adjusting a rate, but. it is charged with

11 distributing the funds that have been peid to the Copyright

Af rice, and rbe CRT has that. aequi remeDt that it distribute

13 t h;—: money„

So,. r eel.ly, j n bri e f, there is no li censing

q»estion betore the %rib»nal.

Q TTow, we know that the Tribunel has looked at the

3.7 merketp'3 ec;-. tactoz in 1 t s pri or decisions. 'Xn terms of that

18 mark"-. tpl ace f ect or, ".'"o».1 d yo» anal og~. ze music to other

1,9 cl aimanrs in i-.h~-.. Cabl = Royal tv T)i s rributi on Proceedings?

Tlo, T wou1c3 not . The ot her c3eimants are very

21 di f ferent trom J SCAN and BTT1'.

Q Row so?

93 TJe11, they don't have a common yardstick on whicb

28. to di «t rib»te f»nds -- they decl. f or themsel ves, the

1 i censi ng,. rHpresen ting themssl ves. There isn ' thi s

{20?)234-4433
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1 mechanism in place which would permit the veady c3istrib»tion

o f cunc3$ .

Q And how do ASCAP and BI'II then differ from those

4 i ndi vi cruel enti ties":

Uel l, they'e col.1ective organizations. They have

6 the c3a il y ma ttev, the responsibility of dist ri buti on

7 voyal.ti es to theiv members, and they face tbe same cLuesti.on

A th.'vib»nal. must face her e -- how to distribute the money.

I1ow, yo» say -- wel.l., 1st me ask you ~ Are tile

10 ASCAP and BII3: distribution mechanic sms simi1.ar.

%hay are similar in that we both rate performances,

1 9 we va] ue pevro1."mances ~ %ha t 3 8 wba't we both do Ife clo i t

1.3 somewhat di f feventl y, b» t we hot.h do that,

0 Can yo» Hapl ain tha simil ari t ies and the

15 cli Frarences, perhaps?

MR. DUNCAII: 'Rxc»se me, Nr. Chairman, may T ask

17 whc-;ve the witness is in hev testimony?

MR. FOETJTGSBERQ: Yes. 'Vba wi.tness is at the top

1 9 or" page 4, tivst. r»ll par agvaph.

I IR . l3UHCATT: 'Phank you .

T'HF, 'UT, TMRSS: 'Ilel.3., they a v e s imi l. ar in that we

P2 both make distinctions the way performances are weighted.

93 And they are diffevent in that ASCAP tal3.ies both ASCAP and

24 non — A SC.~P pc-:vf orman cas . T t tall i es and weights a3 1

pevrormances.

j&023~34-4433
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3 105

T b 1 i evr RMT tal li es, nr start s tn tally end

rln~sn '. r ompl.ete the processi ng nf non-RHT per fnrmances. It
3 does not. wei ght. t hnse non-B'[IT. per f ormencr s. So, they can '

4 tell, given e »nivrrse, how that. money shou] d be distributed.

BV 1JR . 'KOWI JQSBERQ:

Q Do yn» think that w~ should engage in speculation

7 herr-. as rn t he 1 i cense fr ~s, the license fees t'hat would be

pa i''i n th~ abs~nr ~ nt a r nmp»1 sory li cense?

0 I rlon ' think sp=.c»1 a t ion gets yo» very f ar. Tf

10 yo» di rln ': have any ot her hard data to x'ely on, you mi ght

11 1 ook to i t end tr.y and f inure out how money should be paid,

12 b»t hrre money has been paid. He know it's hex'a. The

l3 q»asti nn is, how do yn» di vide i t up, and w'. nnw have hard

14 dat a phi ch vo»1 d permi t us to divide the money»p.

O Can you»-.nlei n why you di sagree with BJJI ' noti on

'l6 that. 'rh~ 1 icensi ng mar'ketplace should be used'

Mell, I disagree with it because, es I said, there

18 is herd data. The statute says v-.ry specifically that those

1 9 whn r.an est abl i sh thai r c l.aims, nr t.het there vere worl;s

20 cerri arl — — {-.ne pest t "nse -- w~re act»al.l y carried or

p~rf ormed, are thnsr-: ~;:hn shnul d receive t.he money. So, I

t.hink i t; cl n»ds t he iss»& q
as it: were.

0 And j f t.hat i.s the test. to be applied, turning to

04 the t.op nf page 5 of your testimony, how then should the

25 'Prib»nal apply it..?

t202)234-44'l'1
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Ual 1, T thjnk the %rib»nal sho»ld look to see the

nat..a, as t.o whi,ch works we're performed and bow they were

pHr Formers. T think the Tribunal should not try to reinvent

tha wh ~el, b» t they sho»l d i nqui r e as to how ASCAP end BHI

r3i st x ib»te royalties.

Each makes distinctions in the valuation of

rIi F Far ant types oF pex foxmences, and I think t..he Tribunal

n
A sho»1 d gn rIown t.het Y oute „

O And es we era in e rebut:tel phase agein, how would

yn» r.on trest that eppr oach with BtII ' appx'oe ch'?

TIr-:11, RIII ' approech speculates as to license fees

1. Q tha t would be paid in e free max'ket place li censing, and it,

13 nF rers a duret i onal, sux'vey constructed specifically fox'his
1 4 prnr:earli ng. Tt: '; nt.i ra..l y dj F Fr~rent from RMT, ' evr-.rydey wey

15 oF rlning b»siness nf disrrib»ting rnyalrjes.

Q And what's wrong with that. approach'?

'tIe11, i t r nds up wi th BIII aski ng the 'Pri bunal to

18 gey mnr e money fox'erfoxmances of BNI music than fox

19 comparable pexrormances of ASCA'P music, and it does so

&0 Nh~t her yn»»usH the yarr3s ti r ks that ex'e nox'mally applied by

ASCAP and RHT ox'hi s spHcial yardstick that BIII has

constr»rt:.d hera, nF e durational s»xvey.

AnrI what.. woulrI br-: wrong with that'

$Je1.1, a rI»rational. survey, we know from our

~5 a nel ysi a, has errox s,. inar c»r ecies, methodological fl ews--

( g 0 P ) 9 3 ll — 4 Ll 3 3
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1 anc3 'Dr . Royle wi ) 1 gi ve you t he details as to t:hat -- and,

c" l ear 1 v, i r you anpl iec3, tha t, it woul d. come down to the

ha 1 lpar&. t:ha t: we are t.al.'Ling about .

Q 7 nc3 i i"- you acc"ept Bj'll ' t henry and claim that 3 t'
5 ent.i tl ad t:o hal f the royal t 3 es, woul d you think that the

6 r esul t: wo»l d be j»st or unjust'

T 'rhi nk the res» 1 t woul.cl be un j»s t. T f you had

I-.hi s pot of money, whi c"h we do have, anc3 if you had onl.y one

9 orccani rati on l o cli str i b»t» the money, %SCOP c n»l c3 c3o that,

1 0 anc3 we '3 have al 1 the money and everybody woul.d ccet their

1.1 appr opri ate shar'e, bnt.h ASCRP members and non-ASCAP members,

1 r. h»t. here we have. two organizat ions representing writers and

13 publ 3 shers, and T. wi sh writers and publishers could always

14 ruat the most. money, but it. would be unfair to pay ASCAP's

15 writers less because they wo»ld be getting half t.he money

16 r~i th two-thi r cis of the performances.

Tt's sl -mentar'y. Tf you c33 vide two-thirds of the

1.R per formances into half the money, yo»'xe going to end up with

1 9 get..t i ng 1 ess t han ha3 f of what'. you should get. Tn other

OA words,. RIIT wi 11 end up ui t h one-third of the performances and

01 hal f t he money c g'-t I ing t wo t imes what wSCAP writers wo»l c3

g~t.

93 Anc3 i f you ass»me that. both -- T 'm talking here now

about: a T ri ter who i s a collaboz.ator, 1 et ' say, with an

95 %SCOP wri.ter and a 111T, writer c"oil.aborating, anc3. they bad the

( a0P ) P qa-~6.i:i
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1, same performance, on the same program, on the same distant

s~ gnal, giv".n the fact that w" each got half the money, that

one ~SC.'AP wry t er wo»l c3 rjc.t si gni r~ cantly less and the RlJX

wry i wr wo»1 rj get t wo t 1 mes more „

Q And, so, .~hat is yo»r conrl»sion that yo» wo»3d

6 arlvor at:a to the Tribunal on this rebuttal point?

We3.1, T woul c3 say tha t: the Tx'i bunal should l.ook not

to a 1 i c ansino marketplace, but T shoul.d think they would

9 look to the ar t ual performances of m»sic on distant signals,

1.0 aa ASC.'AP an&3 RTlI val»es t;hem in t:he normal. conduct of their

b»s~ ness, »s~ ng everyday existing di stribution systems.

Q Anr3, so, t:he maxketp3.ace the Tr~ bunal should look

1 3 to 3 s which max'ketpl ace?

Tt ' the g: r f ormenr e ma eketplace, not the lie".ensing

1 Fi mar ketpl ar'c..

trow, t » rnid ng t o the bor t om of page 6 of your

17 t;astimony, Wr, Reranson's wry tten direct: test imony stated--

18 and T '1 1. quot e -- "Mi rhout control of progx'am content, cab3.e

19 oper"tora have no reason to pay ASCAP moxe money than RNI.

~0 licens~ for both repertoices is equally indispensable".

'Pha t do yo» thi nk o f that claim?

Uel1, i t's not what I think, or know, to be the

r a~r- o F t h;— real desex i ption of what goes on in the li censing

Tlla rk et..pl a r."-.. T t'av b . Bt1I ' D egot i a ting pos tume, and I give

AFAR them credit fog i t, but it's not; y eality.

(rA'2)934-8,4'13
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In negotiat:ion, music»sars do differentiate in the

val»r. of the ASCAP and BI1I music repertories, and they make

3 that.. di stinc ti on in the amounts they pay f or. l.icenses. Ilow,

li solllet i m+s a»sPr mav an l ir i pate»sing music of ASCAP or BNI

in l h;—: fut»re., and t ha t wi 11 certainly b= a sioni f icant

6 Far t o.r.

And one of t'e things we can look at is what our

8

"experience

has been with some »sers in the past, in some of

9 our negotiations.

Q Tell me, because I think we'e gone past the point,

11 b»I-. t-.ell me aho»t. yo»r particular experience in negotiations.

H~ll, my experienre is that the user looks to sea

what the performancrs havr been oF tbe music of ASCAP. They

1 4 often ask how i.t. compares with B1II, our competitor . They

35 di f f erentiate i n the value of the ASCAP and the BHI

16 repeal.ori es, and they 1 ook at things such as the standards in

1 7 onr-: r

ephor

r ory or anotb "r -- i. t depends upon how t'hey want to

18»se, or how e»c.h t hey want to use it.
O And then turni ng to the bottom of page 7 over to

20 the top ot page 8 of yo»r testimony, if -- and I underscore

the word "i t" -- i f tbe Tribunal were to consider the

hypos-.het.i r.al 1 l r.ansi ng marketplace, how, in your opinion,

sho»1 d i r do so?

7 think they should examine the use of music in

t.h a t. m 8 r k p. t.p 1, a c e.

(202}234-4433
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3. '.L 3. 0

I~Tow, 1;=t ' turn then to the second maj or point that

you wish to rebut. Can you state i t for us again, please.

Mell, the poin t tha t BtTT makes is that their
tal "vi si on — — local talevisi on — — lie ense rate
» nd~ rr;-pres;-n t..s the. tr»- compare t i vH val»e of Bl'tI '

6 rape r l-.ory. As T said ha%ore, T bel ieve i t overrepz esents

7 that vel »p

Q And why does it overrepresent that value, turning

9 to page 9 ot your testimony?

Hell, as we can see from the ASCAR Ezhibit 17-Z and

1,1 l8-7 and 29-R, therr was a package deal worked out between

12 Rf"fT anR th~ local t;-.levision ind»stry„

Q Can you t"11 ua what the nature of that package

1 4 deal was?

T. think T. can, yes. Apparently, negotiations had

16 brok& n down between RtfT. and the 1 ocul televisi on industry.

17 Ther~ was a r»rmoi 1, i. f yo» wi 1 1., going on. The 1 ocal

1 8 tel r-.vi ai on ir d»stry was concerned that RtJT was g'-".tting too

1.q aggro-essive and might. send out license agreements because BNI

20 does not have a "determinat i on" mechanism in place, for

21 daterm'i ning a reasonable fee. It's a very different aspect

ot RitT'a life from ASCAP. ASCAP has a mechanism in place--

?3 i.f tha»acr does not feel ASCAP 's fees ara reasonable, it can

have i ts fees determi.ned by a court. BI'1I does not have this

25 m:-.chani sm, and this has al ways been a threat, i f you will,

(20'7.1934-4433
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t hat thvv mi oht have against the user., to t urn of t acc ess to

th~ 'FITTT rap~-r;tory if they can't reach an agreement.

So, t:his was or. primary importance to the local

4 television indust:ry. Tn fact, one of the major exponents or"

this conc&-rn said it was oc supreme importance IhaI-. there be

6 a;nechani sisal in pl ace simil ar t o the one that'SCAP had.

So, par t o F the deal was t:hat BI~ET was to go to the

Tusti c.e Tlepar t ment. anc3 seek s modif icati.on of their decree

9 and t.o seek a rate-oetermin3ng mec.hanism similar to t:he one

10 that %SCOP has and thet was part ot the deal .

Q ITh a I-. w~ r ~ the ot'ner parts of the deal 'P

77: 11 . wh~n Ph~ n" got.i at i.ons were br~akina down,

1 3 wha t ha ops ned was a 1 oc" a 1 tel c.vi si on br oadcas ter -- some RT&1

1 4. st oc k'hol Her s wee; at t ampti ng to have a speci al board meeting

1 5 of thF- 'FITTl c"onvened

TTR . OU7JCAH: Excuse me, Nr.. Cha irman. I apologize

17 t o 11s. 11'*.ssi ng"r for. interrupting. T note for t he record

1 8 thai-. T. 'oal i i ve this testimony goes qui te beyond what is in

19 her direct..

T'm not going to object, but 'X would like to note

O'I mr t.he record that: she ' aoing somewhat beyond. her direct

I.Hs l".l..mony

CRATRRQN ARGEVSTNGFR: TTr . coen,igsberg, would you

.". 4 c".ommcn t. o n t:h a I-.'P

TTR . EAFNTGSRFRG: Vc.s, TTc.

Chairman .

T bel.ieve if

{202)034-4433
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1 yo» tales a loolc at Fxhih~ t'. P9, nn the ooint that Hs.

tl~as~ nger is testi fying about right now, specifically on the

3 s 'c.nnc3 page of Fxhibi t 99, whi ch i s, of course, part of her

c3-ir~ct. testimonyc you wi3 l see t:his point being made.

Perhaps we can
c"onto'ue,

wi t h llr. Duncan ' point

6 fin l.t.cl For the. recorrl, and my comment on i t: . Pe r haps we c".ov ld

7 c on t i n»- wj th l'ls. Mesa~ noc-.r ' tes'rimony.

nn THY, TJTVTlRSS: So, there was an e P fort on the part.

of the 1 oc" el bx oadc ast.ers anc3, as I sai d, r sr i-.a in

10 stockholders, to see that there was a tighter contxol by the

11, RUT Roard, as point.c d out 3 n exhibit 29-R, and

R7 NR . FOFTZTGSRFRG:

O lls „1'1assk ngr r „ i f T could i nt errupt'nu -- Chai rman

14 Arget sinner and Commi esca oner Agvero sat in on the di~ect, case

1R hearings,. h»t: Comm|ssioner Daub c3ic3 not. Perhaps a point

16 shn»1c3 he made clear then, as t:o who sits on the BNX Board of

17 Di rect.or s.

Hel 1, t:he 8'tlT Roarrl nf Di rer t.nrs is made»g of

hroar3r a st:ars. 'Phc-.y own RP{T. ASCAP i s a membership

90 assnr i a t:i on owned hy t he wri ters and puhl i shers o c LSCAP, and

~ t s Roarc3 cnnsi st s onl y of write rs and publ isbers. So, we 're

a very different structure, one organization fxom the other,

and so it was t..he NJI broadcasters, some of thc-. dissideots,

i P T may r al 1 t hem that., who wer e out t o see that the Bl'll:

Roard was clod nn what i t thn»ght i t:s job shn»l c3 he .

{209) 934'-4433
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T cl 1 &-TRAAI Is RITT 1 i 1 &=',A RTl RTlt' I 1 l]st R& I".1 AA RAR I Yls'I.

i.h- ~1 1 TArl»si-. ry il»si r 7& i c RYls i Ag & nmmi I tee, R11 eg! Ylg O'Aat

I-."CI y «A«&- T": i-.T" y i Yln to 'I" i ~ pI i c'&Ts, yo» hRE3 a Tt&TR'c
&

as i t

gn1 Ag nYl bet«aeeYT the two «an&3. «~«h.at r. 1 Teal I y happeTT.e&3

«i'YR s «R T 1"..el «T 4&-1 1 .I. eve «a TTew +ol l&," S'I".R t'e 111&3ge T"13. e&3 that BT"'ll

&.n» 1 c3 not n-c ev".A i1 r "Ai s spec" 1, R I st A&-.&c-,holder. s 'TTeet iTlg that T«as

cR11;—:n hy the c3i ss i c3-:nts, R c31R1 was '.&oT" l'"+&3 o» l. a c&» i &3 pro

HI&A . RS I I, 9!c

7h &~v «!TA'rk eel AT.1t a AR ok'e clea I T«zhe3" eby &
rl l \TTc

ET" Rm:-"T, RT'TT ' PT-&1s i o&=.TT t'. R'r 'rhr-: t:i. TA&-: «pl? «r 1 t, Botel, 81.cles gave

»p; n'&&&&=& th'1 'Ag i~o I" s Arne th "I Ylg 1 Yl "«" etTJT T7,

T'Th P 1 &R &3 Ae s th R t„", cLIT A 'I.'i-'. AAYlle I" 1 A Al+

'I 3 VhR I- n»nte r:1'A b ", 'I-n»Ac3 AT1 Fxhibi,t. ?9-R, T. 'I h i Yllq

Ylnil
&

i i- s I.h;= nAc-I 1" i A'A r. h&-"1-AT;-' I- „

TiRT. ' 'i"„Rke R I one a'i. tha'i. F.Rh1.b1 t. 29-Q the'A . $'@IF:"i"e

R 1" e yAll T."&Rac3".I 'An'F 1 AT&1 1 Yl t:hR t. e~h1.b1 t'?

T.
'

1 Ankle ng nTl the;~e-ro!1, at the ri.ght-hand oo3.umYT,

lllo i 'r ' Rbol]t t'h&=. s & O'A&3 '1 RT-n&1 -- secoTlc3 paregl".ap'A there

I.R I 1.1 Ag 'N I 1.A "There «!«Rs nrRi se Roc the compl"oTTTj se ~-.T"oTTT both

s Ic3r

R CYR I Tl, «i«ha'I. ~w«R s 1 'I 1 11 a t RT«TT s P &" es 1. nell t . T.'Jp,

h. I aTT&el."
&

sR '1 &3?

'? 3 TTe sa1&3, iYl pRT-t, "Rnth sides gave Up something ! or

s &lm - t h i YI n 1 Yl T- e t I? 1" YT
"

A « 'r3 th e.&-R ' R c omm&-c& t th e T."e by &«TT..

(".&0r}?34-4433

T&TPAT& R . GROS S
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1 i c3»nt..i ti an as Chairman nt the A31 Tndustry Committee. What

dn ynll s»& as si gni f 3 cant' n his comments

TTe sa i c3 that. he was especially pleased wi th the

raI-..- that. was call.-.d f'r bv t'e agreement. So, that was one

nf th things that: t..he lncal television broadcasters got BNJ

6 tn aore» to, to gn t n the T)»apartment of Jus'tice and. see if
7 they c o»1 c3 nbl ain such a mechani sm aims 1 ar tn I he one ASi AP

8 has.

Par t of the deal a 1 sn was t hat BIIT said that. thay

1 0 wo»1 c3 be bn»nc3 by a nr ngzam 1 i c;-.ns» si mi 1 ar to the one tha t
11 ASCAP had. They al so sai.c3 that they would -- BNX woul.d

1 9 wi thc3raw i t.s anti trust action and, i.n return

T TR . 11UT3'CATS: TA . C".ha irman, a gain, wi th apo1ogi. s--

1 4 and T c3o a nnl ngi Ra tn T1s . 11»as i nger, T hat e tn interrupt -- T

1 i c3nn '. f i nr3 that in the Rrnac3nasting article that she '

'1 6 r»ad;i,nn Frnm, anc3 T sugges t.. t.ha t i t goes beyond .

17 1TR. FOFTTTGSBFRG: Nell, TTr . Cha irma n, it ' also i D

1 8 17K'nc3 1 8'K, whi nh T4ts. TT»ssingez is t hc sponsoring witness

1 9 Fnr h»r ", anc3 whi ch i s al sn gart. oF her testimnny.

TTR . TlTTTTC".ATl: Aga i n, T ' not: go 1 nn t n nb j eel., 1'Tr,.

21 C'ha i rma n . T j»st dn want t n not » f nr t he record that

anm» times my f ri enc3, 7Jr. Tneni gsberg,

lanai

sts on strict.
anherence to direct t estimony and the rules; other times he

94 s:"ms to be 1»ss so. Thi s TAight. be on» of those occasions--

C".TTA TRT.TATI ARGF."PSTUGF,R: Vo» di d make the re ference,

{PAD)-?34-4433
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ann yn» sai c3 i-.hi s i s -I n I 7 — X?

TTR . FOFTTTGSRFRG: Seventeen — '7 and 'I R-Z, ~~zhi r h are

I.h -'nnllmen ts tha t p»lf)arly' cli . s =t t1 r-ment; agr'-::rile-'.n'I-. hc'.t&ueen

RTTT a nd the 7 I 1 Tnr1»s I r y Cnm»i I 1 tee end the parties ——

hroarlc:aster par 'r i ~-:s ta the t 3. axsui 'r..

GOTTTTTSSTOTTFR AGUFRO: Sev-.n teen-X and which one?

T'TR . TCOF,TJTGSRF,RG. F,i nh'r.c-:en —X'3 n '1 7 — X, Jir .

C'ha irman, yn»' I f ind nn t h'' f i rst. pegp thet there s BT1

anr earn-nl-. tha I-. Rl-TT t;a Innat I-.e1c-vjsion agreemeot end

the far»i attar'herl I-ha I-. RT-TT. '~Xi I,I Nl. thdra~9,l ts c la cms that the

'A a r 'I . 1 e s an th;=: nest page. — — tha&-. the parti es rgi j. I peel.„-

»indi f ir a ti nn of Phe r'onsent decrc.'rovisions to para11 el.

those cnnt a i ner1 in ' ti r 1 c T~ nf 'rhea ASC~F canspnt decree,

'.'rii ch -i s a I sn a matt;—.r nf r;—.c".n.r d I n r.hi s pr.oc eedi.ng; t'hat in

1 ha t t.h "r c- ' a n unr3prs t ance i ng rpgardi ng t he

speci a1 map l-.inn nf s mr khn I.der s i-.a .which 1'Ts. 1'Tessinger has

tpstj,'P'3 e8; t.hat: on page 3, ""r l-.i r 1, -: VT, there ' a discussion

O'P 1 5e ppl" p1 agram 1 I cense agreeNeD't of f ex tA8't 8 gal vg ta be

made, that gn;—.s on far samel.ength of time. '7here you are.

T thi nk I-.hat raver s t he points that JTs. Nessinger

OTTER TRT'17,1T ~+RGF.,'PSTTTG'FF,: '7hanl, you „ IJr. T'oenigsberg.

T I; i:- hei pfu1,:hen ~re know ~~here the testimony is derived

Pro»f

TTR . 7:OFTTTGSBERG: Yes, sir .

'PTTF, VT7TTFSS: &ad T guess the f i ne1 t ging +as +ha t-

{909}23~ — 8~33
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RIIT gA I-. and whet chey dir1 get wes, o i: c ouT:se, e phase-in, an

1 nc r ~R~i A i- t'hP1 Tr 1 ees i hal they 11ad been. l"ecelvlng — — the y

hRA liPF?ci T FP.Fil vino F)R pei c'c='nt. A'I +SCQP S T,FPs — — and they

8".n(1er1 no gP I t 1 TlcT i=i AAmml. t.TTIPn I. 0'i 6A petccaD.t A i nSCXl s

i nteT im .rFPs bPreusF '.SC~P is sti I I open wi th the 1ooe1

I-.;-1 wi s-i on inrlust Tcy. "Phi 8 hes been cToing on for solile many

yeeT.R now. SA,. they Rr 8 going to get,. Rnd he@ = been get'ceno',

6"- peT APni-. A i- AS( Al? ' int:PT-im te -,.

R T" l'IR . +OF,YTTP~SRF,RG ".

O And i s j I" ynnT" I".P.st.i mony I.het t:hai", i.s the c[vi d. pro

AliA
~

Rs yAli T. 8'i Fl"T" ed to 1 'I"?

bs A I l],l„P„„I„y

'I''IR
„ IC,OFT/TGSRF,RG; llew.'. C.'ha".i..cman, i D the iP,tetreSt 0 C

Yilov I ng 1 hP. DT Qr.'P„Hd I ng R 1 A Ag, I"Is . l'l&ssinoeT s t est 1YBojly

c AA t R i T'iF, — — s'I",R 1" I"..i ng R 'i perf8 I 0 some m'i Hoe l„j eneous Yiiat" 'I" el 8

he t. i cate R1 'i. w1, t".h r t:Q me I" 'i.h P. T P.r!OT" d r.'Qmpl et.e r e.nd 'i Q l."ebu't

c"„i-". t 'i" R "I n c.' R I ms by FIXIT. Tt s OUYC I„ee,i „i xlg t he t we clo v.,ot Tieecl

t n puT.s»". R I I of t.hose mett.eT s on AT e I, t:esti YYIony, but we will

R11 ow i-.h: wc i tteri ner Av d to stRnd on them.

%hei 8 1 s c)TlP
q

hA~,. evF.r, e s to whi c"h l-ls . 1'less i nge T-

wAli1 A 1 I lcP I.A l.i-.s'I. i cy AT R1 I y i Rnd, i he i. 8 'i hi-'A i nl beg1 nn1Tl,o'n

thP bo I-.t Aire A'i- rienP 'I I, c.onc'PT"ning t.h —: RT7 ~T r en'I-.i t I ed Go1r1

rer.orr1 R 1 buTris,. i nr1 wi- c. -in f.ii rn t O 4'hat pOi n r. nOW' n,d, aS T

sey, mo&P. the pT Ac".eedings R1 ong,

RV''IR . EOFY]'TGSRFRG:

(~CIA)~3~-4433
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Q Ms. IIessi nrcer, then turning to your testimony at

the hn P tom o F page 1 j., would you tel l. us wha t claim it is o r"

3 RVIT s that yoll are rebutt a ng'?

'tfel 1, you wi 3 1 reca1 1 in the dirac t c ase &Jr.

5 Rex.c-neon Pesti ri ed that RNT "l.icenserl" 77 percent of the RTAA

6 c..c.~t.i f i ad Gol d al.burns i n 1.987 anrl, of course, that means they

7 1 i censor] ovr-.r three-cIuarte~s of them.

As T recal l, Commissioner Aguero asked that a tally
be macle, So J though't tha t; won 1 r3 be an i nteres ting t.'ask for

0 HSCAP to IJncle1, tak' a'nrl T. asked that a tal l.y of the record,

1.1 r.opy lab6 1 br: made„ both as to ASCAP and BUX shares of songs

1? and as i n i h;- %SCOP anrl RIIT shates of duration.

Q As I r ecal..i, Commissioner Aguero asked a number of

'l.4 songs. 'Why r3id yon inr '3.uda P.be dura tion'?

Bel 1, RMT. has pl aced great emphasi s on duration in

16 Phi s c.as~, anc3 T thought i.hat th~ c3uration approach of BNX

17 woulr3 be int ev eating t o apply to i he Gold albums f so t hat 's

1.8 why wa c3id under take t'ha t .

Q And turning to the table on page 12, what results
?0 rlirl you find?

?1 Mal.l, when we analyzed these, we found that as to

rhc songs, AS& ~P harl 56 9 parr'ent nf the songs and as to the

c3ur a l..i nn, 7 SCAP had 58. 4 petr ent.

ttR „FOF.l'ITGSRF.RG: T1r. Chairman, that concludes IIs.

Messinger 's oral testimony, and we wi13. make the witness

NEAT~ R. GROSS
1323 Rhodr. Tsland Avenue, N.N.

';Iaahi noton, 7).C. 20005 !?0?)?3?-6600



ave i I -&b1 ~- for - ~a&&&i net-i on by t: he Trib»na1. &r&«3 ror cross-

"-'.sn&i na i--i on .

CHA TR II AIJ AR GF,"PS Tll'GFR: Commis s i oner, «3o you ha ve

a ny n»:— s'l. i nns ..

COI-II.IT. S S TOII'F.R AGUF,P.O . Yes, maybe on e or t~go

n'1& e s I &, a r& s

EXAI'I'XNATTON BY THE TRIBUNAL

BY COIII~ITSSTOI~TFR AGUFRO:

Gaoc3»&omni ng, I'Is, I'less:i nger

nor3 mn & ning

C'n i ng t'o yn»r page 2, yo» ski «3 "Cnn I nary I o RIIT '

Inc~1 I-elevisinn 1.ioensing rate was part of a package «3ea1

i.ith the s ts &-,-i on t.ha t concessian f t om BIIT. an«3, in return,

agr ee«3 tn nay hi g'hew f ees, ls there anything, t'b-i s I
-i cense

a &.e, nver R.'&IT '
r e1 s ri ve share f ar 1 ocal te1 evisi O'Q

'np1 f nl mRn«'l-')n

y o» th -i nk l-.he T r ibuna1 shou I c3 taI.e inta
c:onsi «3&=as tj an f nr I-.h a11 ocr'r.i an, 'rh- r.oncession, 1 1 anv&

l-.hs.I-. I3I1T gav . ro obl-.sin hi gher rates ol Q I cYher &-ees r

T 'rhea nI« i t c3aes gi vc-.. yo» the bacI grn»n«3 ~s to why

I-.hes;— rs l.es .~~;-"r: rbtain "r1 „T 'r.hinl« i t ' not a mess»re a.r th,e

r:-' s.l- i v;— va 1 »&- o &. fh=. RI-IT r&-c&;-&" l-.nr'y, b»t the're are n ther

far.l nrs;st. ~&,ork h;re

Q A1 so „c3a ya» I hi nI«rhe Tri b»ns1, in this
&3e r.&-: t-'«» I nation to nnl-.. take i fata cansi«3erati ar& t he comparison

(-&CI2)238.-dd33
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n!"- I-h -
I i cans.- r P,s .i n 1 987, in 'F,';hibit. R-1 and 8-7?

%ha 

'i. s t he 1 OCRI — — y'Ou re r alk1.Dg abOut the

lYh-h»h

T think t.hey have -l very moo.-st val»e hPre becal!se

ynll '-P nn'r ta1k i ng R'nn»t set t.1ng R rate, yot& ' e La I,l.ing about

rli styli b»tinn. mnney, and the"-'. wRv you shol!1 d bP d1. strkbut1YYg

money i s to those whnsP works wPr e performed I thxnl. that s

YYhat ' unique about this proceeding, compared to aYYy others

t ha t T»nrlers tand ha v" been had in th1 s whole worl d of cable

Y P 'l . 1 R Y1 s YA l s s 1 n 'n

I;.,vidPnt1 y, yo» don 'r. to»ch -- on your pagr. 7 — — rhe

ll»zak m»si c 1n doctoY s of t1ces, and 1.awyrY.-s, Rnd physicians,

1n rl rl P n t 1. s t s . according to yo»Y t'est1.mony, ASCAP owns a 11

J.JU e.Rk b» s I Y1P.ss, wi th 75 pP1 C-"cYl I:, and Bl'IT oYl I v 9 5 pcl" ceg.t .

YThy r1n ynu mention i n your test imony t'e i!uzak,

n i ven i-.ha I. 1'ir, T'oeni gsb Y n Poesy ' 'ro»ch that 1 ssue? Do yn»

i-.h i nk !n ~ho» I d rYive son&P. weight?

T I-.h1nk 1 t ' -- yo» know, -i t ' an 1nt.eY-est1 YYg !-Rct

t n 'l nok Rt 'I".he mR1. ke!-place q
T I" h1YY.k yo» have

'rn -- as tn li.cens1ng, th1.s would b!=. a fact you might like to

knnw, b»t: T 'PY'Rnkl y th1 nk that you should be f ocusing not or!.

I-.he I i.censing marketpl.ace,. b»t: nn t.he rl1 st ribut1on

Q ~1 so, i n nane 'I 'I, l or PxRYY!pie, 'BIIT of!=ered an i~ SCA.P

(PAP)234-~~33

NEAL R. GROSS
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nllhl 1 Sh;-r TlleITI'ART- a gllarant eR Ac I" AAA, AAA a yRai-
«

I.o bC ra T1

a.IF F11.i a I-.R At RHT, even Sai d that '7V musi.o «A'QII I dn '- ITla ice 1 'I

pa 1-t of "SC'.~1P AT- RUT..

Tn l.hose ye+1 8 «NeT. e t'hrese r3'l„l p T." OU 3. de d «z7 »T 8

RlIT -- T m'» n . the Syst.em of pT-IS-moni'rAT-Rd p1ays roT" t'e
AR r son, Fo r l-.hR b»I sel3»a1 I p I ayei"

«
'r.hR krl 8ke r.br) 1.1 p I rlyeT, eX I 8 j

1n t h1 8 c ATIn'r Ty 8 i nce TATS &qex e barn. Tsn '
1 t. 8 wi ongdoi ng by

RHT I.A AFFR'r 8 c" Arlti,"act I.o 8 Dex soT1 1@ho hrls a con'tx'Bc1 «Bl.'t4

r'I S C", ~ P O r V -i c e — V R T" 8 a?

T dQ'n, t''h 1 nk 1 t'. 8 a wT" onrI'do1, Tl,g 1„'p thrl t sense T

ichi nlr I-.hei"I-. i 8 8 AQIIIpc- Icii tr.-i An QUt. il.hRT:I=, and chat.. ' pa T" t Af

I,l'1I I wall' I 1 Aan Ryst.l .m hl I'I". T 'I".h1 nk «gThl-'.T1 yAII Y'R pay I, rlo I'Ilonl

v'A'I'I 'l 1 ITI-I 'I-.A ge I. Fil I
"I va I Tjc- FAT" 1 I-.. T dAn '. Ich1 nt; Rl'lT gQ'I.

I
II'l 'l va1 IIR IFQT i F . Vhl.y di d r.l aim t.r& have ~g 1,ot QF TAROT"lcs i.n

'rhei T- nr-peT" toi."y heceuse A F thi 8. SA, T. th1.nk 0200, QAQ, 1.n

'IchASR days «wa8 a 1.Qt". Q;I" No'pey„

1,«Tha'r. yea 1 Tias i t „NS. t'lt— 8 8 3. ngeT." c do yoU h.eve any

"I de»I?

T tive n'k:ee '.c:. ta1l;-ing ebon l- 1.939-1 940, thrai-eabou'I:s.

T t'. ';. 'l 8 a I AT1A'I.1 TTIR ago

Tn t:he mi Sce I I aneoTTS ITIS.T':t.er, yo» x e ferencI= Rile. has

1 R'D'rRsent;«l'd h1 SW.AT v even c
1'll Qoerl J gsl3Rl A c yoil dQT1 t 't+l.k

c II-;-8 a18A. Why do yoll descr ice So hRaut -i fuI I y 1'."ne mi Stel.es

i n r,— F--T RnAR I-A 'r.h.- h18t AT-y Af RUT?

T,TR11, T I h-i nic t..heT"R ' a I AI. A f duST': I-ha t get.s

(90r.) 934-8433
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'!h1 n&p~n»n eho»t I h~ 'roun«3i ng of RJJT, and T thi nk i t.. sho»1 «3 b-

p» t nn t h ~ r-cord i n e ~~~ay that sets f orth the «'er'ts, and. T

t hl nk i t 1 s a «3ptnlll" ror thi s '7ri b»na1, frankly, but onr e it.

'! le p»! 3 n I. he recol «3 bv RI'll, i 't was my resoonsibil .i. ty to set

t'.h «—
' {~ voY'o st1 a I gh 'I.

COJllITSSTOl'JFR AC JJFRO: "Phank you very mu«h. T have

nn n! h~-''l cf»Hs I I nns

r TT"- TRHAJ3'RGF.'7STTJGFR, .„C.'ommi ss-i oner, rlo you have

any questj ons at.. I hi s rime?

COJJl'JTSSTOJJFR J3AUR: $j'ot having set in on the direct

case, T 'm nnt. !«ami I j ar eTIoucrh. with the case to esk any

+» i"! s ! . I n n s

R'7 O'.TT A TR JJAJT AR GF„'7S T J JGF,R:

Q Jls. Jiessi ngc-;r, you 'e sayi r!g t:hi s 3 s a dit terent

«3i st r i b» I-.i nn I han the '7ri b»na',I. has be~n, i.nvo1 ved, in in the

nast.'., o~ at. 1 east: «31!.- Pet ant then the normal distributional.

A That s cot rect,

Y nfl 'r" e sugges ti ng 'rh;..n -- an«3 T ga'I hei T can «3 r a T'7

I.h'nnr.1 &!s-i nn — — tha r. '!-.h:—: pro«3»«'t., caco»ni t: of "rhe pt"oduct

i s nF en»a1 ve1»~? lJe '!"e not mekinn compe!"i sons'

T ffl sol 1 y, ~~o» I d you say tha'r. again'?

J'Je re n ot making a compar.i son o f. ve lue . You re

say-i ng th-: pwod»ct i s a11 the same,

J;Jr 1,1 . T ~an»1 «3,n ' say the r&-,r oo»ct i s e. I 1 the same „

T sav i r yn» p» I-. a1 I thr- product tog ther, ASCAT'ould

( o0? ) ? 36 — 4433

NKAJ! R.. GROSS
13?3 Rhnoe Tsland Avenue, J'J.M.
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rl;-l -.r m i n-'vh,-i 'r. r-a«.h;,:ri! er ancl p»b1 i shi-"r shou 1 «3 ge l-., basecl on

a Aormil I cl 1 s i.ri bi! t i on sys hem. Tt; .~nv I o b;-" i nrorrect to

«3 i'Kiri~ I l

Cl Fgach un 1 'tP

F,a c" h

F.ac.h vn..i t. — — i n many «3i st ribvri on .procee«3in.gs, ~He

havi-: a si l-»a l-.i nn eh!=:r e t.h-re 3 s I oc'al broa«3«! asti ng versus

I 3 i ill. nr I el i n i ovs broa«3cast i nrI ver sus anni he r type of

or o«3»c'r.i nn, an«3 3 n i-hos- si tuat ion s xe a l.t.empt to come 'r.o a

va I i&H lv«3rI(llerl I: o.l l he va1.vc ~

e voil sav'1 nn' or r! a ch uT} 3. t, t ha I: the pro«3.uct 3. 8

he sam!-'~

T ' nnt rf»i te s»r e 3 f T. vnderstanc3 ~~~ha r. you mean by

:ach»ni l.

yol I svngesl-.ing the l-;z:— clnr! ': have l-o ma'ke a

clef erm i gati nn as t o ".ihc ther one min»i e nr 'C.' music i s

s»peri nr or 1 ess than the valve of one minute or". BITT,

T am svnnest:i no that. T ' suggest) ng t.hat there is

cli el-.r ib» l-.i on syst, ni i n pl.ac ';, z~hich ~~SCOP and BTTT are th,e

r onc3! i i i.s 'r or that: they -- i f you werc. to a~zar«3 a svm o'«'!An;-y

'l-.n ~SCRAP, to re f1. er t t he i r share o'i" the per f ormances „

'C'.+P, n t»rn, x~o»1«3 see that i t &~~as c3i st.r ibutec3 tn our

membe rs

C'TT+~TRIT&TT ARGFTSTTJGFR, „'Phank you „

t.tr . 'Avnc'an 7

(?0?)?34-8,433

NFAI& R. GROSS
1,3?3 Rhorlc Tsjan«3 Avenue, TT.T

Hash-ingtnn, D.C„ ?0005 (?02)?32-6600



'NR. T3TIT&CATI: '.Ph
an 'k

yo» .

CROSS-EZANTNATION

RV T~TR . TITJTJCATT:

T'Ts. TTessinger., befora T st art:, just for the record

oh, I'm sorry -- good morning, again.

A Good morning, again.

Q Your Exhibi t. 29, from which you 'e t;estif i.ed, is,
8 i.n Fact, en art icle from the trade press, is i t not?

Yes, 1 t'. 1. s ~

Q A newspaper arti.cle?

That's correct.

Q And, also, to be sure that I underst'and, at the

73 bottom of peg~ 4, you say that.. the statute t:elis us t.hat the

1 4 royal t.i es a 1 ready pa i d should be di stributed to the copyright:

owners who estahl i sh cl aims that. t heir worl.s were carri ed oD

16 non-network di stant signals in 1987, and you cite 7 1.7 U. S.C.

17 11l (d) (3) .

Just so that I'm sure I understand you, could you

19 t ell me where in the statute it says that'

TTR . R'OFTIIGSRFRG: It wou1 d be in this one because

that one i s amended. (Handing document)

THE NITTJFSS: (Perusing document) Flay 7: read (3)?

23 7t says "The roya7ty fees th»s deposited shall, in accordance

with procedures provided by clause (4), be distributed to

those among t:he fol lowing copyright whose claim that their

('70?)934-4433

WEAL R. GROSS
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1 works were the subject of secondary tx.ansmi.ssion by cable

sys t ems c3ur i ng the relevant semi annu a l. perioc3" .

BV I'TR . T)UTIC ATI:

And t ha t ' what your test imony refers t:o'?

'Phat's right.

Q "Phank you. TTow, if I might invite your attention

7 to page I of your testimony down towards the bottom you say

F! "Contrary to RTTT ' c la i m, I be3 i eve that the 'Pribunal should

di st Tibuts the Cabl r-: Royal t y F»nd as cl osely as possi ble to

10 I he way HSC P and BT'~1T, wo»l d»se their. normal, wei ghting

3. 3 sys t.ems

Vo» are advoc.ating, I would assume, using the ASCAP

13 system as opposed to t'e BIII syst: em, is that correct"?

Ue3. l, T ' ad vocat. i ng t.he Survey of Per formances

1R based on the four approaches that we put forwaxd in our.

1 6 c31 rect casa

Q But you say here "using thei r normal weighting

1. A systems" . I assume you were re ferx'ing to t he ASCAP sys tem

1c? t:hat: i t: normal 1 y uses for distribution purposes, not the

&0 s»r veys -- ant the f o»r surveys t.hat. wer". introduced in t.his

'.-?1 proceeding, is t..hat.. correct.?

TTo, that: ' not correc.t. 'I'm re I sting one to the

2 "i other. T 'm contrasting it to the BIII Du« ati onal. Survey.

'Phat ' nor BFTX ' normal weighting cli.stribution survey.

Q ';Tell, when you say "using their normal weighting

{
'009

} 934.-dd.33
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1125

1 systems", just tal 1, me what you are referring to, please.

A T 'm tal king abo»t the normal wey ASCAP end WJX

survey end distrib»t a their royal ti es. In t'his case, we'rc

4 eppl yi ng i t not because we don ' normally survey and

5 distribute in the particular fRshion that we'e talking about

hew'e

Ue have looked at various approaches and how we

8 think it would be helpful for the Tribunal to take the Survey

9 of Performencr.s and take these approaches and come up with

10 n»mbars. And I don't mean showing ASCAP's share at between

11 67 and 7& percent.

Q When you say, again, in the same sentence, ASCAP

1.3»sing its normal weighting system, you'e referring to the

14 %SCOP»sr- of performance credit s, sx'e you not?

That ' part of t hr= ASCAP

7hz'ould certainly be part of the ASCAP

the vel»ation that ASCAP uses and the valuation

1 8 that Rb1T»ses „

Q All right. And is it. your testimony that in that

20 sentence, the way ASCAP and BlII would, using their normal

91 weighting systems, yo»'re referring to the ASCAP Distribution

Survey which you cond»ct every yaar es well. es the four

s»coveys included in your direct case? Ts that whet you'e
seyj ng?

95 That's correct.

{909)034-4433
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Q Wl 1 right. And what comparable Nor ASCAP would you

bs saying'?

A T 'm sorry -- would you say that again, Charlie?

Q T 'm sorry -- f or RNI. Tfhst is t'e comparable

system for BUT. that you wo»ld be referring to?

Mel l., d'or. RttI, in their normal matter, they would

7»se thai r di stri.buti on survey which weights the performances,

8 but thev didn ' c hoose to do so h re. 'Phey chose to

9 constr»ct a new approach, and not to rely on their normal

1,0 approach. As T underspend it, they are using a durational

1,1 time mechanic sm here.

1.2 Q So, by normal weighting systems, at least as it
1.3 r sf ers to ASCAP, yo» are ref erring to the annual ASCAP

1 4 Di.stribution Survey as wel.l. as the four surveys pr epared, by

l5 Dr. Royle, is that correct?

~Thich i,s na rt of the approach. '7hst normal survey

17 is part of the approaches that ws've used in every one of

1.A the s~ f o»r methodologies, i f you will, that Dr. Soyle

1 9 'r.-sti f i -d abo»t on di r ect.

Q Now,. lJs . 1tessi ngez, you don ' normally, f or

91 di st ribution purposes, use T arson weight s and Nielsen

we i ah t s ) d o you'?

7. No, we don't normal/y do that.

Q And in distributing to your. af fil.iates, you don'

25 normally use or refer to the kind of statistical studies that

(20?}234-4433
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11 27

1 T3r . Roy1 e presented i.n his Pour surveys prepared for this

proceedi ng do you?

Uhen you say -- you'e referring -- well, why don'

you t "11 me what. vou ere referring to.

T ' ref er ri ng to -- whe t a ce t.he e-.&hibit numbers--

6 in &SCOP ' di r eot c.ase, F.,i-.hi bi ts 6, 7, 1 0, 1.1. end 1.2, the

7 fo»r sur vays.

A 'Phe to»r surveys, okay.

Q You don ' normally -- in distributing to your

10 af fi1i ates, you c3on' use those surveys, c3o you?

1'lo, we don ' norma3 3 y use those surveys, but we

1".? have here a subset. He 'e dealing wi th z subset of a local

13 television survey. Ue're dea1.ing with very specific uses on

14 v ry speci fic stationa which are di stant signals that are

bc i ng picked»p by cab1.e systems. You'e got a dif ferent.

1 6 wor ld here.

Ua're trying to be helpful to the Tribunal and show

1R what approaches wo»1d ha»s~d, and could be used, by the

1.9 Vribuna3 .

20 Q But em T incorr ~ .c t in assumi.ng that %SCOP ' normal

21 weighti.ng system i s based on the annua3 surveys and the

22 performance credits, the weighting formulas and the

23 di st ri but i.on that. yo» make t o your members, is that Fair to

2d say?

?g Our normal -- as you cal.l it, normal weighting

(202}23'-4433
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1. svs t"-m where we va1ue per f ormances -- and di f f erent

2 performances get valued differently.

Q But i.t's not norma3., as 3: ca3.1 it -- I'm using your

words -- using their normal weighting system?

Ri ght. The t ' the valuati.on of per f ormances

6 dif f e r ant 1y. That ' t he besis for the ASCAP and Bl'lI

7 dj strjbution to its members.

O And unless T 'm mistaken, that doesn' include the

9 four surveys that were prepared for tkis proceeding, does it'
10 A It doesn' include llielsen data and. T arson data.

Q Tkenk yo». Inviting your attention to page 3, up

1 2 at. th~ top of the page, yo» say here the "Tribunal is not

3 3 charged wj t h setting or ad j»stj ng the cab3e compu3 sory

1 8. l. j cense rate. 'Phe rete has been set, the fees have been

3.5 pai.d, and music ' total sbere hes been determined. No

l6 1icensing question is presented".

And over on page 4, at the beginning of the second

18 fu11. peragraph, you say "In thj.s distribution, proceeding, the

1.9 Trjb»na1 's tesk is t.o distribute the roye3 tj es already paid

"..0 by cab1e operators".

Mith reference to that. question -- and this hes

22 been touched on by Commissioner Aguero but, wi tb tbe

Tri.bunel's permission, I would 3ike to go into it in a little
24 mol c-'otal l

Tn yo»r view,. what should the Tribunel consider in

{~02)234-4433
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1. distr ibvti ng the Royalty Fvnd i n this proceeding?

? I think the 'Pribvnal should consider how the ASCAP

3 end BIJI normally do distribute royalties. And when they do

4 that, and yov. eppl.y the veriovs methodo1.ogies that Dr. Boyle

5 has testified to, it would determine that ASCAP should

6 receive anywhere from 67 to 72 percent of the.money.

And th::n, es I said before, i f you were to give a

RO-50 sp1.it her r-., it would certainly underpay ASCAP 's writers

9 anrI pvb1.ishe~s and overcompensate BIII's writer and publisher

l0 e f ti1„ietes.

0 Is that. all that the tribunal should consider, the

] 2 normal d3 stri bvtion f orrnvl es of the two orgenizet ions?

13 A As Dr. Boy1e testified, they should think of the

1.4 methodologies that be has of fered bere as a way of doing it.
1.5 It's e combination of factors.

Q Anything else?

A Ho, I think that's basically it.
Q So, therefore, the "tribunal should not consider

l9 marks I rer.toz s in an effort to simulate market valuation?

?0 Not when you have hard data. If yov didn't have

?1. hard rIeta, I think you could speculate about the impact of

22 what license fees might be if you were dealing in a free

?3 marketplace and ASCAP and BIII were out there negotiating for

24 e rat=, bvt this is not the case here.

25 Q And the 'Pribvne1, accordingly, should not consider

{202)234-4433
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1 that the compulsory license was estehji shad to compensate for

a perceived defi ci ency in, the unregul ated market?

compu 3. sos y li. cense was, i n fact, established.

4 Yo» are dealing with the reality here. 'Phe reality here is

5 t:hat there was a fee established, and people were obliged to

6 pay a certain amount. of money, and there is now a sum of

7 money setting to be divided, to be dist.ributed to writers and

8 p»blishexs whose works were, in fact, performed in 1987. We

9 are now in 1,990.

10 Q And the TxibuDal should not consider that in our

ll economic system, resources are most fairly and efficiently
1.2 ellocat ed by e market system?

A Tp the wor3d t'hat we arc d~aling wi th here -- we

1 4 ar e not. deal ing in e free marketplace -- we are deal ing with

15 a sum of money that was arrived at and put into place by the

16 will. or the United States Government.

1.7 0 By the wi.}.1 of the government?

Wel 3., Congress, if you wil.l.

0 Congress.

?0 A Yes. T. thi.nk of them as part of the government.

( Jiaught-er ~ )

CHAIRMAN ARGETSINGER: And. the President signed t;he

23 bi ll .

(3 aughter. )

BV 1=1R . 'AtFMCAIT:

(202)?34-4433
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And it would foll.ow, from what you'e said, that

t he '7ribunal. should not consider that the rate that cable

3 systems pay under the compulsory 3 icense, is not a true

rr-.elect.ion of the direct. marketplace value of the musical

5 works in question?

A Mell, 1 think if this were a cable rate proceeding,

7 that. wo»ld be an approprj ate approach, but I think for better

or tor wo~sH, their e is -- a rate has been established, and we

9 have got to Real now with the diat~ib»tion of the money.

1. 0 Q IIy question is, in your view, the Tribunal should

11 not consider the fact that the compulsory rate is not a true

1.2 reflection of the marketplace.

A T, frankly, don't know whether the rate is or is

1.4 not a t v.ue reflection of the marketp Lace. 1 mean, we could

15 debate whether it is or isn't and we could speculate oD what

16 it should be, but I think we have to deal with what we'e

17 got, and what we'e got is money to be distributed.

Q Is it fair to say that your answer is the

19 compul.sory rate may or may not be reflective of the

20 mark -tpl.ace?

Tt may or may not be, I don't know.

22 And the "Pribunal should not consider, under your

?3 view, the benefit of a particular type of distant. signal

24 program to a given cable operator'?

Well, T really think we'e talking here about

{'?02)234-4433

MEAL R. GROSS
1323 Rhode Island Avenue, II.U.

Washington, D.C. 20005 {202)232-6600



1132

1. certes n di,stant si gnals ere more valuable t han others,

? cer t:a in1 y, and that: ' part of the testimony that. ' been

3 presented he*.re, And T. thi nk Dr . Roy1 e has testified to tha t

fact:, end i F I ' wrong, he izill certainly corx'ect me. So, I

5 think you do have to make a distinction as to the va3ue of

6 dif ferent signa3.s, and you have to make distinctions as to

7 the ki.nd of pex f ormances that occurred on those distant
8 signals, and you have to see what the uses were, and I think

9 if you w- re te3.l"ing about in a real marketplace, you would

10 have to value different performances differently, just as

13 users do, in my experience, value different perfoxmances

1? d.i f fereni ly.

Q But yo»'r saying that because there is a

1 4 comp»1 sory ret.e in e f fect., tni s Tri b»ne3 should not take any

1 s oi those factors into Rcco»nt?

T think whet the Yrib»nal ' responsibility here is,
17 i:- to dist.ribut~ money. T. think, you know, we can engage in

18 en academic discussion, what I view as academic, as to

19 whether it is appropriate or whether it isn'0 appropriate,

20 whethex it.'s enough, 'how it was arrived at. That's not what

23. we'e d~e1.ing:.ith her'e. Ue're dealing with distributing the

2? mop ey

Q ';le3.1, T.
' not going to pass judgment on whether

24 it's academic or not.. I'm trying to find out for record

purposes what, iD your view, in ASCAP's view, the Tribunal is
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13. 33

l entitled to or ought to consider, and so far you have given

? yo»r vl ~w.

Should the Tx ibvna1 consider the cable operat;ors do

noi- obtain distant. signal programming on a program-by-program

AR s 3.s?

I, f rankly, t hink i t ' irrelevant f or this
7 proceeding that we'e now involved in.

Q Is it irrelevant that cable operators must take, or

9 do take, t.he di st.an t si gnal for which they pay through the

I 0 comp»l sory 1 i cense „as i t. i s, or take it not at all'?

That is wh~t t'e -- it's their choice whether they

1.? take it or not, as I understand it, and then certain events

13 take over from there, and they have to pay a fee for the use

1.4 of t he signals.

So g 3 t s your pos i tioo that absent a compulsory

16 license, the cable marketplace that would ezra st is not

1.7 rel.evBIlt: o 7s th.at your position?

llo. I beg you pardon -- absent a compulsory

'3.9 license?

Ves.

If there was no compul.sory license, you would have

t.o br- -- if you were licensing t..he ASCII or FIJI repertory,

23 yo» wo»ld certainly have to consider whet. was happening in

?4 the marketplace, and one of the major considerations is, what

25 the use of the ASCAP music would be, the extent. of it, the
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3. kind of music. Those are factors that would be considered in

establ i shing tbe rate.

Q T "t's pursue that if we could, your proposition.

Tt these were not. a compulsory l.icense

think it's you~ proposition, ttr. Duncan.

Q All right, accept it as my proposition. Xf there

7 were not a compulsory license, what factors would. be taken

8 into account in a negotiation for an 4SCAP license with a

cable operetor, in your view'?

A L'ell, I think you would have to -- though, frankly,

1.1 T find this to be an academic discussion at this point -- you

12 would have to consider the»se that would be made by the

1.3 cable operator, of the ASCAP repertory.

O Th- »se that -- ssy tha t aogain?

A The cabl. e operator would make of the ASCAP

36 rep~r t ory, as i t appears on dist ant signal..

1.7 Q Ry use that would, be msoe -- whet do you mean,

.l.S beyond whether he showed the program or didn't show it'?

19 A The performance of the music, which occurs in the

?0 course of transmitting the program.

Q Tn a negotiation with a cabl.e operator, absent a

"-.? l.i c=nse, would you take into account the operator ' need to

?3 have the ASCAP l.icense -- need in the sense that in order to

24 hav~ access to a fair representation of music, hc would have

'?Fi to have the ASCAP license?
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IIe11, I think anyone who uses copyri ghted music

must have the permission of the copyright owners, and they

3 either go to ASCAP or they go to our members, and a large

user wou i.d pl".O'C~Y', in YAos't case., to deal with ASCAP .

g But my question is, in a free market negotiation,

6 absent the compulsory license, would the cable operator's

7 n e ed to have an ASCAP 1 i cense be something tha t would. be

negotiated about -- whether you need. this license?

Re would have to have, or she would have to have,

10 the permissi.on of the copyright owner. ASCAP is representing

11 the copyright owners, its members. So, it would deal. with

ASCAP in orr3er t o obtain permission. Xn that sense, they

13 mould certainl,y need a license, yes.

0 And the same would be true, would it not „with
1 5 respect to 8 B'/II license?

A If they were performing music in t'e BIIX repertory,

17 they certainIy would want the secur.i.ty because they can'--
18 iD e free marketplace, they couldn't go to the court and. have

l9 the cour t es tab1 i sh a r a te. BIII could withhold their
&0 r. pertory unless they reached a deal.

21 Q In a negotiation with a cable operator, either in

your own experience or what you have seen or observed -- if
you ~~ sr e ne goti at.i ng a 1i cense, aD ASCAP license, with a

?4 cah1 e operator, absent. the compulsory license, would you

25 negotiate about the ASCAP di stribution system?
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T wo»ld negotiate about ASCAP's share of the

performances of the music used by the cable operator

Q:tJo, I didn ' ask that.

and that would be a reflection of the ASCAP

5 a»rvey, t:.he WSCAP N e'i ghting oF per Formances. Yes, it would

F c ertain1,y he a rel avant. consic3eration.

Uovl o yo» negoti at e about cli f f er ent vaes for theme,

8 and background, and feature music, wi th a cable operator?

A It depends. Sometimes. You wouldn't specifically

10 negotiat:a the individual items, but it, would be a very large

11 q»estion oc what kind of music were they going to vse. For

3.2 ezampl~, if yo» w".re going to negotiate with 'Purner for UTBS,

I 3 I wo»l d thi nk thH Tact that much of the f i3 m music used by

14 'pur ner. that. ' in t: he ASCAP repert ory, would be a very

15 impor t:ant consi deration certainly for '7»rner.

Q Rut'{»est ion is, in negot i a ting wi th our

17

hypothetic

cal cable operator, would yov say so much of the

18 rat:e i a al.l ocable to theme music, and ao much to background

19 m»sic, and so m»ch to feat»re music?

Ho. Almost never do you get into those specifics.

21 Q Mould the degree of control that the cable operator

22 would get with respect to his distant signal in terms of what

23 programs were c.arried, would that be somet:hing that would be

a negotiable i9em?

25 A. TJo, I don '. t hink that' an issue, the fact. is that
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1 I-hey use a repertory or the*.y don't Use a reperl.ory, whether

they initiate the performence or they pick it up from another

3 source, the fact is that they are, in fact, performing, and

4 they are therefor using, and that's the fact of life, just as

5 you have in the case of e radio station and you have

6 performances of a radio ov~.r. speakers in e large supermarket.

7 'Phe fact that. there is one performance by the radio station

8 and performences in e supermarket, they are two different

9 performances, and each hes the responsibility for paying for

1.0 thc iz own use,

Q Tn t his hypothetical negoti ation absent the

1.2 comp»l sory l.ic.ense, wo»ld you, as negotiator on hehel f of

1 3 ARCS'P, look t o ot her analogies?

T woul d 1 nok to see what use i s being macle of the

15 ASCAP repertory. "Phat is what would be paramount here.

Q And how woul.d you do that'?

From time 'co time, you might -- ectually, there

1 8 i sn ' -- no, T. wo»l d pretty much stick wit'h how t'hey are

1 9 using the repertory.

Q Uould you look to agreements with networks and

local t el avis ion s te tions'?

Tl'o, 'X don ' think T. would . 3 don ' see that as a

23 .ma jor f ec tnr here. Tt' how eac'h indi vid»al user or music

'24 use 1 s

Q encl yo» disegr~e with Or. Hoyle on that point,
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1 Res»me?

don't know what Dr. Boyle said on that point,

3 f rank3 y.

Q In response to a question put back on page 655 of

5 the transcript in this proceeding, the question put by

6 Ch~ i rman Argetsinger -- th ". question was "T)r. Boyle, let me

7 i ry tn rani ic are-: what the mark~i ol ace would do, a dif ficult
task, h» t; suppose 'here wer-". no compul sory l.icense. Row

9 would yo» go about l.i censing the cab3.e system, a blanket

10 license?"

Now, I'm skipping pages, over to page 657, and he

'J.2 says, or at least:. t.he transcript says

MR. R'OFTTIGSBFRG: Just a momen t, Charlie, before

1 4 you cont~ n»e. kohen you 're ski pping the-: pages, you 'e also

15 skipping som-. intermediate questions that Chairman

3.6 Argetsinger askr d Dr. Royl e.

17 BV MR. DUTTCATI:

Q Nel 1, 3 et' go back t'o page 655, which i s part of

1 9 t.h:- i" i r st answer he gives. "%Tel 3, we woul.d 3 ook t'.o other

?0 anal.ogies, T'm sure, if we were dealing with just the distant,

23 si gnal riiarket" .

22 little later -- and. I am skipping, and if it'
23 re3 event, I'l,l read the whole thing.

MR. 'FOETTIGSBT RG: Hell -- excuse me -- he says

that, and hr-". continues, "Act»al 1 y, 1 et mc-. take a step back"
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'.l hr says, "i 0'hat ki nd of change took p'.I ace", and then he

continues with a P»r ther elaboration. Th~ record says what

3 i t says. Obvi.ousl y, it's a matter of ex;cerptxng x t ~or thzs

4 purpose, Rnd it should be accurate.

BV I"IR. DUiTCAN:

Q Do you have any recollection of Dr. Boyle's

7 testimony that 'he would look at, in a negotiation under these

8 circumstances

A Ie T said, I don't have a recollection of Dr.

1.0 Boyle's testimony.

Q All z igh t. Trow, we 'e ta'I ked about what the

1 '? Trih»na1 shoul.d consider in allocating the fund, and we 'e
1.3 talked about some of the tbings tenet would take place iv a

1.4 n ego t i a ti on wi th a cabl e system absent the compulsory

1,5 1 i cense, and T.'l3 try to do this as briefly as I can.

Hhat considerations do performing rights
1.7 organizat.ions take into account in distributing revenues to

1. 8 i ts members and a% f ilia tee?

They take into consideration the various uses of

20 musi c i n thei r repertory, and they value dif f erent
?1 performances di f ferentl y. Ue share that basic philosophy,

22 %SCOP and RlIT does.

23 Anyt.hing else?

Mell, if yo» give me specifics, 'K might be able to

2'ns~«' tha i .

{202)234-4433

O'EAL R. GROSS
1.3&3 Rhode island avenue, N.IT.

';washington, D.C. .'?0005'202)232-6600



Q All right. Irlnuld yo» agree that we established in

ynur direct test.imony end cross-".&aminatinn, that in applying

th- %SCOP w~ightiDg formules, that:. some subjective judgments

4 enter into essigninn weighi-.s?

ln that different performances are valued

6 di f f er anti y.

Q And woul d yo» nnl-. agree you 'e already testif ied

I hat„ i n assi gni ng wsi ghts and i n cnnstr»cting the

distribution system, internal business considerations are

10 ta'ken into account?

Vn snme erat:ent, yes.

In fact., yo» so testified, did you not?

1.3 Yv.s .

Q And wool d, you not agree that in determining the

15 distr i bution system, the weigh t s are somet:i mes set t.o attract
1.6 new members?

17 A I don't think the weights are set parti.cularly to

18 stt:rect new members. 'Ne do have compet itive considerations at

1,9 heart, b»t l-.he t;hing yo» have t.o remember, Fir. Duncan, about

?A th~ ASCAP dist rib»rinn apprnach is that we t eIly ASCAP end

?1 nnn-%SCOP, end thnse I el 1 i es ere blind. So, i t. isn ' that

favoring %SCOP m»sic in t:he ASCAP survey, as opposed to

non-AHCAP music. It ' all being tallied, so you can

?4 establish wha t particular group of people who happen to be

?5 ASCAP mHmbers es opposed to those who ere not ASCAP members,

{?02}?34-4433

MEAL R. GROSS
1.3".3 Rhode Ts1end Avenue, H.N.

Meshinat on, D.C. 20005 {?02)23?-6600



3. would r~cei va under exactly the acme rules. Tt isn ' that

once yo» 'e anni.j ec3 the rul.es, people are being tree ted

3 di F ferentl y. 'Phey ar c- al 1 heing treated th;— sema.

Q Tn 1 987, L.ts. Messi nger, i sn ' it a F.eo t that your

5 weig'htj ng rul c s wr re emended to double the credi t gi ven to

6 theme m»sj.c, from 10 percent to 20 percent?

"Phere wes en increese. T don' remember exactly

A
n wh "n

Q Anrl what that done, j.n, pert f to attract e certes.n

1 A kj nd oF wri t er, a certain kind of songwriter?

Tt was done, j n part „ to value — wc. looked 8.'t it
12 and seid t hat it wes importent t o keep some of our members es

1.3 we.11 as to at.t..c act others.

Q Ro, j t's e a»estion of member attrection or member

1 5 retenti on, however you wj sh to put it. And isn' i.t also e

16 Fact that i n an eer..l ier. year, with respect to t.hc-: writer.s of

17 certa in gospel. musj.c'., that you tripled the rate peid for that;

TR kind of song, for the purpose of attracting writers of that
19 kind of song?

20 Uel 1, that. was a sl i ghtl y ditferent thing. That

21 was not tha reason For thet . 'Phat. wes because it was very

di Ff i cul.t t.o s»rvay that ki.nd o'i musj c, much of it being

publ.ic domain releted m»sic and so on, and coming out of

M anthems end differeot things, that thet credit was given to

'c.hose wri tc.rs .
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Q And i.t's your testimony that it was not done to

a t tra ot members?

T alon ' remember it being that, frankl y; I don '

4 r&.member t.ha t. a t„a 1 1, .

Q %11 right. Anc3, of course, the ASCAP distribution

6 system i s emended and edj»sted from tim~ to time, to sati sfy

7 ASCAP's perception of what is fair and equitable distribution

among its members'

But you se~, when you get ell fish, yo»'re dealing

1 0 v~ i th the»ni ver se of p~r tormances, and we ta1 1 y ASCAP and

11 non-kSCAP, and they ere weighted uni formly, they are weighted

12 even-handedly, end yo» cen ascertain what a given group of

13 writers and publishers would get as opposed to another group.

Q Or. IJessinger, uDless -- forgive me -- Hs.

1.5 T.T".ssinnger

(Tia»ghter. )

17 Uo, T '~ been called Tlr.. Duncan and. I 'e called you

1R Dr. T'Tessinger.

Unless T 'm mi.sunderstending you completely, we ' e

20 not: t al king ebo»t. %SCOP and non-ASCAP members. I 'm asking

?1 yo» a q»est..i on abo»t %SCOP ' di stribution system to its own

members.

23 Anc3 my q»+stion to yo» wit h respect to oistribution
?4 to i ts own members i s, is not the ASCAP f ormule, the ASCAP

25 sys tern, the ASCAP weighti ng rules, amended and changed f rom
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1 1 TAP 'i.o 1.1 mR iTl ordP,l T.o Pllsur'e lust. 1 oP. alid j e j l"Yl~ss R.moTl.g

ASC~P memhP-rs?

Ahsrl I »te1 &f

'7he nk ynil

ill . ChR i 'i YARYl
Y

T YA Rbn»'i, to go 1.Tll.o R nels~ Rl" PR

Thou 1 d t hl s b- Rn appT opwiR tP t i mr- row R short

CTTQTRHAN ARGETSTNGFR: 'T. "s „~pe '
1, t ake e ri ve-

YA'l TlutP Y" eE P.ss

(TlhPr, e»pon, R short rer.'-ss;TRs taken, )

CRATRl'-TAT.T ARGE"PST1TGEP, .„1'1T . Tl»noan, do you T:Tish i-o

pano -prl?

llR. nTTNCAN: Ther k you, ITr. Chai -rman.

Ry 'HR, 11UTJC Al 1:

1~is . Has singPT, on TYR,ere d. nr youT: t es i-l,mony,

Pii &st r»1 ! pe&RgT Rph Y
yoll sRy "'Phe ASCAP slrsi =m, Rrt eT R1 I,

end Teel ghrs R'I 1 p;-"r i-orAYRnoPs, ASCAP Rr}.d non — ""SCAP

~ I j 1-"" Ts i hP.Y"e Rny T~~Ry i-.he I
i-h- 'P.r l'h»nR I co»1d rrerii.r":y that„.

s t R t'm'*. Tl t?

Ue3, 1: th3. Tlk th e an s~/e1- 3. 8, you have to take a.

i ook ai-. t he Pnt i re ASCAP and BUT sysi Pm, but t hi s i s ~@hat has

hPen taking p1 R oe tow»mpteeT1 lrP a rs and thi s is Y&~h e t has been

us -:d in our distr ih»t.l.on or croye 1 ilies to our members

T 'm not ta1ki ng abour the Rl'T1: syst m, T 'm talking

Rho»t mr-; 'CAP sys rem. You say that the ASCAP system

i-.e I 1i es end ~~Tel ght's e11, pei"tormen.ces, ASCA1? and noTl-ASCAP

(?A~).",34 — 4433
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1 a3 ike. Hy questi on i a, c an t hat. be v ri f i ec3?

A Uel l, let me shed some light on that, tIr. Duncan.

3 ASCAP tallies all pertormences -- features, themes -- any

d. kinc3 of perFormance, both ASCAP and non-ASCAP. There was a

5 time when %SOAP di d not: tal 1 y durational performances of

6 m»si c that was not in the ASCAP repertory, whi ch neve~ had a

7 hi story of fr eture performances or any other performances.

So, si.mpl e beckgrounc3 music -- T. use the word

"simpl e" in that sense, not.. t het i t's simpl ist ic -- but

10 simpl! backgro»nd music which '~as not in the ASCAP repertory
O'I pri or t o 19AO, we c3i c3 not: t al 1 y.

O R~yonc3 yo»r tea t imony, which T 'm not: challenging

because y'o» re givl ng 1 t: I m 8 aking a derivat3 ve cfuesti on ~

1.4 Ts there any way that'he Tribunal could verify the fact that

1 5 ASCAP, i n fact, tal. 1 i.es and weights all perf ormances'?

A Hell, t hey coul c3 come up end observe how we do

17 things b»t, short. of t'hat, T think i t wo»1 c3 be diff icul t.
Q All right.. Thank yo».

COIOIT S S TOUFR AGUFRO: Me have t:o observe i n wb a t
20 way? You mean we have to go up to ASCAP ' o f f ice end

?1. observe?

'PRF UTV1'4FSS: TTe11, yo» could, i f yo» wan tec3 to be

1 AO percent: cert e in t hat we cjo what wc. say we c3o.

C33'ATRNA!7 ARGF,'7S'TUGER.„Rut i t i s yo»r testimony

25 t.hat. yo» c3o t.his?
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17 45

THE HTTlTESS: Yes . we do dn it „wi th the slight

var i ati nn that. l've said where we di dn', for a period of

3 time, ta71y certain background music, non-member music.

CHAXRtIAll A'RGF.,'7STTlGER: '7bank you.

CO'ill'JISSTOl'(FR, AGUFRO: On thi s page, page number 4,

6 yn» sai.d "T wn»1.d»rge the 'crib»na 1 t o re1 y .on our system",

7 b»t we don ' knnw t he system yo» have.

THF, ':lI'PTSESS: But if T. may suggest, I think you do

9 knnw. There has been much testimony about our system, and

1.0 the system is the one that is used by ASCAP, and it certainly

11 i s»sed -- a si mi7, ar system is used by BIII -- to distribute

1.2 bi 1 l.i.ons of dollars, not only to ESCA'P ' members but to

1 3 torei gn societi es. So, you have a mechanism in place which

14 vs1»es performances. T. think that is the tbing you have to

'35 consider,

I think to say that everyone is perfect and never

7 7 TIlakps a Ni stake -- I wnul dIl t s»ggest the t, b»t thi s is the

1 8 way bil.1 i nns ot do11 ar s have been rlistri buted.

CHATRllAN ARGFVSINGER: llel 7, how do we know that

20 BHT. uses a similar system?

TR'F NITTIFSS: Nel 1, you have BIRI ' exhibi t which is

thai r payment schedule.

COUlIT S STOTlFR ~GUERO: %hi s is the ASCAP Exhibit 24

?4 that you rat arred to?

THE NIVNFSS: That's correct. You see that they do
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1.1 46

1 val»e p-,r formances in di f f erent: fashi on, j»st. ae ARCAP vaiues

performances in clif ferent fashi.on. 'Ct. ' a basic structure

3 that ' simi 1ar. 'Fhere ar" di f f c rences between the two but,

as T. said before, the ASCAP syst em offers the opportunity of

5 tal lying 7 RCAP and non-ASCAP musi c, so you can take the

6»ni verse and sec. t'e relative per rormance share of RSCAP and

7 non-ASCAP m»si. c.

CHATRHATT "R("F.'PRTN("FR: Ts this Exhibit 24-Z, is

9 that t he document we sho»l d 1 ook t o, to determine what the

1 0 RT.TT system i s?

VRF. UT'PTTF R R: Ue l 1, T. think it. p»rport s t o be the

] .". RJ.-TT. system. T t. does say t ha t t h -.y ac3c3 payment.s cL»ar t:sr 1 y, ac

1 3 t..hey see they need t.o, and T, t:hi nk i t, wn»l c3 be e question to

3 d ask a RTTT wi tness but, aa T. under st.anc3 i t, that i.s their

1 5 basi.c payment c3ocument.

RV T-TR . DUTJC AT&:

17 Q You say in the same line that ASCAP 's, after all,
18 tel li es and weights al 1 per formances, ARCAP and non-ARCAP

19 a 1 i ke. Hay I assume f rom that. t hat you weight RTTl

20 performances?

Yes we do.

Anc3 whet considerations do you take into account

23 when yo» wei ght: RETT performences?

Ue c3on '' ake any consi c3erati.ons into account in

t hat i t is a blind appli cation of the r»les to the m»sic that
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comes in, and there i s no dj stincti on made,

I said., cex tainly, since 1.9RO forward, there '

3 been no di st i vc t ~ on made as to non-member music even when i t
4 comes to just t he simple background music, but all

performances are treated al.ike by the %SCOP system.

Q Ro, if T»nderstand you then, you weight non-ARCAP,

7 Rl'IT m»si c. i f you wi 11, by th~,~RCMP weE Aht.1 ng system?

'Th a t s correct

Q And that woul d j ncl uda the history of past

10 performances of ASCAP music, as required by your weighting

11 formula?

1.? Yes, that's correct.

0 hand hove 'Iong have you been keeping past performance

1 d. hist.ory on RI.IT. songs'?

R'i nca time 1 mTflemor;i a l,
Q @pl 1 when was that.?

( I R»gh tel, )

AIR . R'OFNTGRBKRA: I~fr . Chairman, excuse me for a

19 moment „T think Nr. T)»ncan asked Hs. I~Iessinni=r i t wei ghti.d

?0 i t based on the history of past performances of @RCMP. music,

P1 and then yo» just said the history of past performances of

."-.? BUT. m»sic. I assume the f irst ouestion -- that ' what you

Q3 said, Charli i"-.

94 HR . 7l'Ut~ICATI: T sa id -- I thi nk I sa i d what T meant

'.? 5 to say -- n amel y, yo» w".i gh t %RCMP mus i c according to the BIII
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1 system -- T mean, according t o ARCAP -- 1st m" st ar t. agajn.

You «@eight Bt«TT. musi r, non — ASCAP music in

3 accordance n«it h the ARCAP syst em,

11R . FOETTTGSBFRG: Tt was the nezt question a f ter

t:hat than.

'7TTF~ 1'7 T TNE S S: A7.1 performances are tallied and

7 «i«e j ght -n. wi thout r egard t o «whether they are ASCAP or non-

8 ARC AP. On1y the paymant, when you get. to pay them do you

9 ma1:e a distincti on as t:o whether i t.'s ASCAP-represent:ed music

10 or non-ASC&P music,

CRAIRHAN ARGETSINGFR: But t:hey ar e weighted

12 according to the ARC'AP formula?

VRF. UTVTTFSS: 7'es, because we'e oealing wi th

RV 1-.1R . 111TTB. AU:

Q Tn order to wai ght non-ASCAP music, you would n ed

16 to have some performance history of non-ASCAP music, would

1.7 you not?

A That's correct.

19 Q And i. t «r«as this question

HP ROEUTGSPFRC«: Ves . You didn ' say it tha t «A«ay,

'31. but. that '." the Way T.

RV TTR. T)UNCAN:

23 Q My questi on is, how 1.ong have you been keeping

24 performance history i nforma tion on non-ARCAP music'?

As f'ar as T know, cer tain1 y si.nce we 'e had
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1 computer s, in t he acr 1 y '&0s- '0s, if not eerli er, that we

were tall.yi.ng performances.

Q The p-:rformence history is an interesting pert of

your system. Coul.d you be more specif i c as to when you began

5 to ke™p x ecords as t o the pri or performances ot non-ASCAP

6 musi c?

T can ' really be mor~ specific. T. would say

~Ace r eal 3 y al most f rom t ha beginning, trom t he very

begi nni ng, we ster ted to keep t al l.ies of pertormancc s of non-

1 0 ASCAP musi c..

Q Excuse me -- from the beginning of what, Ns.

12 Hessinger? 3; 'm just. asking

Ves . T wi. s'h T could t e3.1 you. I wou 1. d say we

14 st arted to pay pub3 ish "r s and forei gn soc.i c-.ti c.s in th" '0s,
1.R and BHI wasn '

I ormed until '9- '0. I would think, really,
16 we start"-d to pick up in our. survey, non-ASCAP music from the

17 wol d go

Q llou3 d i t be your tes ti mony that you kept

19 performance history on RUT musi c trom thc time Rl&I was

90 fo rmed?

V~s, if i t a op erad in rha ASCAP survey,

29 cer tainl y would. 'Phat ' the best T. understand it. Subject

23 to correction, thet's whet. I understand. Tt was before my

g4 time.

Q 'The past per f ormance history of a3.1 this music, I
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1. essume, app-ars in your comp»t.er somFwhere, i s that: r j ght .

Ra si ca l. ly, i t does appeer in t.he computer .

Q I.Iay T i nvi ta your at.t.ent i on, pl eese, to page 7 of

4 yo» r test i mony, t.he f irst full paragraph. You t est'if y in

negoti e t.ions, musi o»sers di f f ere@tie t-". in the values of the

6 ASCZP and BI& repertories end in the amounts they pay for

7 l.icenses. Ts that your t.estimony?

Yes.

Q Its . IIess i nger, T would 1 ike t o read to you

10 nuest:ions and answers put by Chairman Argetsinger and answers

11 hy Dr. Boyla back on December 15th, the earlier phase of

this.
"Q T suppose cebl.e systems would say, 'Tiook, we

1.4 really oon't. have eny control, not like broadcasters.

U" don '. know«what 's coming our wey. Ue don ' know

whether w;—:
' ". goi ng t o hav. a 1 ot of BItT music or

whether we'e going to have e. lot. of %SCOP m»sic. He

1,8 just don ': know. 'How would you go ebout setting a fair
fee?

?0 "7 Vo» know, T'm not sure that.

"Q T ass»me you 'a probably goi ng to tell ma just

l.ike in your study, this would dovetail nicely with your

23 case.

p4 "A I'm not sure broadcasters always know in

P5 advance, or have t hat much control., in music, either
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when they b»y syndic cated program packages or when they

buy packages that were previously produced and run for

the networks. That's one of the beauties of the blanl.et

l.icense, is t hat when you axe able to reach agreements

with televisi on st.ations, local television stations, or

cable systems. They have the right to use any music, as

many times as they want, for a fee that we hopefully

have agreed upon as being reasonable. So, whether a

program has a lot of ASCAP musi c, litt 1 c-: ASCAP music,

i,sD '. goi ng t;o be a, bi.g concex n, f or them. They are

rHmoved from wha tever copyright liabi1 i ti es they havc-..

They have paid the fee for the right to access, the

right to broadcast any and al1. works in the repertory as

m» ch 8 s th ey want,

Tf yo» would like to take a minute to read that.

1.6 beca»sa my simp1s q»estion i s, do you agree or disagree with

'I7 that:. (Handing document)

(Perusing doc»ment) 'Yes.

1.9 A Do you agree or disagree with that?

QO Ue11, T 'd agree wit h Dr. Roy1.e ' state ment.

g1 t hi nk T wou I d amp I i fy i.t end say t'hat T think when you are

naont i a tino wi th a»ser, t hay do t ak- int o cons i d'-.ration what

'a3 their pr ior use of music has been, what they do need. The

beauty of a b3 anl,et license i s that it gives total. access,

but I think when you sit down to negotiate with a past track
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'j record, there cert ainl y i s a q» st ion of what kind of music

is being usec3 anr3 how much of it is a factor.

An t..he second page, TIs, TTr:ssinger, and going back

4 to the bott om or page 6 and the top of page 7 you say t'hat a

1 i r ense ~ror both repert ori es i s r qual 1 y i pdi spensabl e,

6 q»et i.ng TIarvin Berenson.

You go on to say 'Base(3 on Ny experi epee in

8 negotiations with all major user industries over more than a

decarla, and. my knowledge of the 1 icense fees negotiated by

10 %SCAR and RTTT, I can say that BI~II ' claim may be a

11 descript:ion of BTII's negotiati.ng posture, but it is not a

1 ~ c3escripti on o f the real i.ty ot the li.censing marketplace" .

I invit e your at. tention to our. Fzhibit 23, whicb. i.s

l4 tbe so-cal 1 cd 13ol linger opinion. lf you don ' have a copy of

1 5 t.hat: z may T give it''.0 yo»'P

TIR. FOFTTTGSRFRG: TTr . Chairman, T t bink I have an

17 nbjecti,op at t:hi.s poi nt, t o the reference to BI'IT. ' Exhibit.

1 8 'l3. That: exhibit is not yet: in the record b cause BIII has

1.9 not yet presented its rebuttal case.

I f I'Ir. Quncan wan ts to cross-examine Ns. IIessinger

on that rlecision, that. certainly is his right, but i t is just
92 t.he charact:eri za tion of t.he decision. Why don 'r we simply

a3 ref'r t o the c3ecision as such, without characterizing it as a

~4 RTTT exhibit.

TIR. T3UNCATI: That ' a fair observation.

rona}~34-4433
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BY 'Hl.. DUNCAl'J:

will show you a document undex' tab which is

3 numb@re-.d 23, and it's several pages long, and T will ask you

4 i f yon can ident i ty that rathec lengthy document-

Tt's 72 pages, of s;.+~mal pages long. Ves, I can

6 xdenl.l l v 1 t „

Q And wo»ld yo» just very briefly tell the Tribunal

8 what |.t a s.x't appears ro be whet is called the Redacted

'j.0 'Hamorandum and 0?-rl" ~ in I-..he Appl 3 oat.ion of Showtime and J~lovie

Charm~1 for 8 1 i censing order. Tt's a pay cabl~ operation.

Q And that. was the proceeding befo?"8 the so-cal:I ed

1.3 ra I-.e cons t, was it not -- ASCAP rate court?

Q And Dolllnger is who'8 ' a magis'tx'at8, a federal

16 magistrate in tha So»t hem Oistri ct of New York'E

17 Ves.

Q T.'d like to .reaR just a shoxt guestion from that,

J 9 pl.ease ~

A ls there 8 copy around. t ha t.. l could fol low along

21 wi th?

HR . FORTJTr SBERG: Ves . (Handing document.)

RU HR . I1TT'PJr. All:

Q On pane 46, its . Hessi nger, T ' l.i ke to x ead the

25 first paragraph, first ful.l sentence, starting at line 2.
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1. "Since a reasoned vs 1 uati on of t )»e ASCAP and BIII licenses

suggest.s that tbeir value to the cable company does not

graatl y di f fer, as we noted, both are pl ainly necessary for.

the cvrr»nt: c»par at iona c»f the c"abl.» program suppl.iers. It is
r" asc»nah1 t c» intr r t hat: t he rat i os ref1 ecting a nearly one-

on — on~ r.el.a l-..i nnsh» p bHtween ASCA P and T3IIT a-r e bet t„.er

7 indicators or" acI»i val.ent.. bargaining 1 everage between licensor

and l.icansee, and that the right cited. by ASCAP" -- well, I

9 don' need to read that sent ence.

TTow, i f you would drop down to t he footnote, the

11 last sc.ntenre in t.he f oc»tnote. "In any event, f or our

purposes, i.t need only ba observed that the difference in

L3 fees has not. been shown on the present record, to reflect any

1.4 meani.ngful economic distinct ion between, the two licenses, or

15 any di.fference in the license fees evaluation of the benefits

1.6 of those licenses."

Do you agree or di.eagre e uith those conclvs».ons by

18 Hagiatratr- Ilollinger'P

19 T disagree. '7hat decision is on appeal.

0 If it'ere affirmed, that woul dT» ' make you agree

21 with it, would itl
(Tiaughter. )

There 3. s a supreme court'

(T.ia»ght er „)

95 Tt wov1.dn ' be the f i.x st t:i.me that deci sic»ns have
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h ~n 1 o -t. i n a di a i-..r i r t c o».r I- hy: .,C~P and Rt.-IT, ancl

That;".asn'-. qiy ones r-i on. "r o» sa~.d you di.an ' agree

~qj 'r..h j t baca»sp i r. ~;~as on Bppea1, and T. as)- ed

Cl'T~~ TRtl~tI 'ARGFTSTIIGFR: T tho)~ght t'e par"ries al ways

agre -d ~~i t h deci si one oF oourta and 'Px ib»na I

(I aught.ew, )

R'V I''IR, Tll'JIIC /II „

T f y'ou M'ou I c3 go to pa,ge 9 o'P yOU..C tee t I mOny f 1.X'S't

tu I 1 nanag~aph . You ref cr t o 'CAR I &bib i ts .I 7-;& and 1 8 —7,

the .i aots as sho,en by those e-;;,hi bi.ts a r e that FII-IT and the

1 ocR I 'I m I c!v I s l on bl oadc'astpl s mac3e a pac I age dt— a I i encl you

l-.es r..i i"-i;-.r3 on c3i r -r.'t '.-:cami na i.i on a i- some. l.enoth, about the so-

ra l I ''d — — vhai yo» v(-'ha ran i al" I R;-'o aa a pa( I". aoi—'3ea1

&Tust f ov t hr-'aoo1 d ~
v'ou ~p7e;ce 'not a oanty to those

n -.got] at i ons, &e~=. yo»'?

IIo T +ptas n ol

~end T ~vous d ass»m ". th a t you have no personal

I;-not~~ I -.do;— ot w~hat t.ool;, pl ac.e ~ n those negoti a I.i,ons

T was not present.

13o you ha+;. any personal I;-no~& I eoge of +hat too&;

ol aoe Tn t hose negoti ar.i.ons'?

,lust::.;.hat, T '-.- r-.ad and heard.

So, t her;—:for e, yo» cion ' kno~i~ nf yo»tc o~vn pex'sonal

I;-no&;~1 eclge, r~"nal-. t.h — vari o»a f act,ops "r.ha i-. gent ini-.o th =

et 'l-,.l ~ m -n l. are . oo yr»&'?
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J»st what T. 'a t:estif i acl I o, T. don '. have any

per son a l know1 c dge other t han whet I 'e x'ead and whet I 'e
3 heard.

Q So, you don't know of your own personal knowledge,

5 whether or not it was clear, es yo» 'e t:.estif ied -- this i.s

6 further down on yo»~ page 9 -- you oon' know of your own

7 personel kno ~1 edge, t hat RIIJ r'c~ived e 'nigher license f ee

8 than it would have recei ved had. it not dismissed the

9 antitrust a»i t, anrl egreed to sask a modif ieetion of its
1.0 consent decree? You don'0 know tbet, do you?

A I think it's e very r~asoneble inference from all
1 '2 I hat. I have reecl, incl uding t'e egreement worked out between

But you don ' know that, d.o you?

Hell, I know what I read, and I think it's a fai~

16 e 8 s»mp't Ron

17 Q Is it possible t.het one o~ Lhe things that BHI gave

1 8»o wes e hi oher fee then t he one that i t. ni ooti et ed'?

J f incl tha h hard to believe.

Q Hy ouesri on was, i,s that a possibi.l j ty?

M~. Duncan, anythi.ng is possib1.e.

Q And since you don't know, that co»ld very well have

&3 baden the case, might it not: have?

Tt; strains re aeon.

Q Tt: strains whose reason?
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raasoneb1a peraon'a reason.

Or doas it si-.rain your, reason?

Mine as a reasonab i.e per son, cc:rt silly.
O And you mentioned seeking a rate court similar to

5 the one ASCAP dies in your t estimony, do you remember that?

Tes, I do.

Q Is the ASCAP rate court advantageous to ASCAP?

T c3on't think it's advantageous to ASCAP in that

sense. Tt 's e very complicated mechanism. T think what it
'.i.0 does do is, it gives comfort to a user because they heve the

ll opportunity of having an outside body determine -- a court

12 det rmine e reesonebl e fee i f they disagree wi th %SCOP.

1.3 Q Uoii3dn.' it give the sem" comfort to ASCAP'?

Tt 1 s whet j t 3 a Tt s pari Qf the wey we 1 1ve ~

15 ~Jell, pat eno rha r ~ey, i f you can ' come to a

1.6 1 ioense egreement under the provisions of the decree and the

17 order, you always have the option of going to the rate court.

'1 8 t o heva your f ee set, do you not '?

~le have the oppor tuni ty of asking that 0'e court

20 set a fee.

Q So that. is, in a sense,. a barge~ ning chip that you

22 have iD your negot iating sessi ons, is i t not?

23 Tt ' a rather limi ted. bergeining chip. I wouldn '

24 cal '3 it a bargaining chip.

O ghat. wo111 d yoll Qa I 1. j t?
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T ' just. say i t.. i s pert of our. procedure that if we

want to be sure that: -- well, 1 et'e out i t anothex way. We

cannot wi t-hhol d our repertory from any»ser. We must give

4 to ta 1 access to our repertoxy. "C'he r e ' nothing we can do to

prevent somebody from using it. We can': go into court end

6 get an injunction against them. They have an absolute right

7 to»se it, and they have that r i ght. until f ees are

8 dal er mined, ei thar as an j nteri rn»iat t er or as a final matter.

Q R» t i-.h t act. i s, i f yo» cannot ar.x.i ve vol »nt;.ax il.y

1 A et e 1 i cense fee, a t 1 east those that ere covered, you can

11 always go to coux t end esk the cour t t o set a f ee?

1? We caD certainly as'k the court to set a fee, and

1 3 the user. cen ask the r.ourt t o set the fee.

Q Right. And it's your t:.estimony that that's neither

15 advantageous nor. disadvantageous to %SCOP?

T think there are pros and cons t'o 'having t.hat kind

17 of system, but it is one that's pert. ot our consent decree,

18 end that's whet i.t..

1'lR. l3U'f ICKIER„. 7o»r indu3 gence, pl ease?

{O f' the record )

l3V YiR . 'RTTBC'.LET:

Q Wel.l „one of l-.he thi ags t'hat. the rate court does

23 is, it permits you to get a higher fee on an interim basis,

24 does it not?

?5 A What do you mean by a higher fee on an interim

{202)?34-4433
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Q ~8e11, to get a f ee eel.. by the court on an interim

3 baa+s ~

Vas, it gives that. opportunity because, after all,
5 they hav:~ the absojute right to use the repertory, so they

6 shoul.d. pay for it.
Q If a rate court were established for BIII, as you

al luded in yn»r tea r irony, would not. the same pros and cons

A Vha t mould be up to 8'tII. I would assume that. the

11 same pros and cons would apply.

1? Q Trow, if you would. go to page l1 of your testimony,

13 the mj ddle or t he second f ul.l paragraph. BI'lI z aided the

1 4 %SCOP memba-r ship and tried to induce so!ne publishe~ members

1 5 ro 1 i orna~ 4'hej r works t hro»gh 'BI~IT.

1.6 Tan '. i t a hist orical fact, i-Is. I-Iessinger, that in

17 the view nr some pHopl e, ASCAP had membership pr act i ces which

18 were considerao restrictive -- I'm talking the early days now

1.9 -- end that people who ..ovid li.ke to get into ASCA.P had

?0 rlj ff j c»1 t doi ng so? Is that not an historical fact?

'Ph~ Fact is the t pr joe to 1 941, ASCAP had a

1"equi ~emeot that you had to have f ive regularly published

23 works jn order to become a member, Tt was a much more

?4 "professional" organization. That was prior to '41. In '4l,
25 our consent decree required that ."e take anyone who had at
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3. 1,east one work p»b1ished.

Q "Phat wss one of several membership requirements,

i t not?

T don '.. remember anymore then that.

Dl pin ' the work have 'to be 3.n vog»e?

Vogue mrans just a work regularly published, Nr.

7 Duncan. Ther.='s nothing exotic about t'e word. "vogue".

Q Uo»ld it bi fai r to conclude that. given the various

9 g»a11F1oai'iona for ASC'.AP membership, I-haI. the ASCAP Board

1.0 oo»1d prei..tv we'll del.ermine who was and wes not a member?

"Po the extent that it cou18 determine whether a

]. 2 person had f ive works regularly published or not, they made

'.I. 3 the determination as to the meeting o f those qualif ications.

1' suppose you co»l.d say t bet, like any other organization.

Q Would you disagree with the proposition thet the

'.I.6 ASCAP organirat ion,. through its Board, could admit or keep

17 o»t whoever it want eo to?

A That's s long time ago, and I must say, I don'

'19 know. T suppose that s recourse someone would have would be

20 to bring e 1.swsuit against. %SCOP in those days. I don' know

21 whether anyone Rid or not, Frankly.

7IR, DKTNC Al'J: Co» 1d T h eve this marked f or

23 ~ dents Fi cati on aa RHT Cross-Exemineti on Rebuttal Exhibit ZR-

24 1., p1.ease?

25 llR. KOEI'l'IGSBERG: Could we go off the record for a
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? CR'7. TR,T;Till'R.GF'7S1TJGFR: Ves.

(T)i scI!ssl on of r 'rhe recorrl. }

(Uh ere»pon, th -. docIsment was

marl..-.ed f or l dentif i.cati.on "s

TTO . AT.'&3: XR-1 )

TTR . 'KOKT«TTGSBERG: Re f Ore thl s z.s accepted canto

evl dence, ltr. Chairman, ! i rst of a1l, l t is not a complete

CQpv Q f «A«ha I ev,r l t i s Secondl y, t h "r e i.s no l,,no«z~3 edge o f

who t..hl s pI=rson l.s, what thi s document l s, any endorsement

I hat t:hl s doc»AIent TA1 ght have. T «wo»3.d object 'to Tts

1? l Tltrodllcti QTI otl l hhose ba'ses

I'iR . DUTTCAIT: I'lr . Cha ix ITIan, T haven ' yet tried to

«al)1 hen I 1 cat e l,l„

lTR. TCOFT]'TGSFtFRG: TTe13, T. would. Object on the basi.s

'I,h 8 t i t I s Tl o t. CQTAp1 6-''-'lR

. T1TTTTClT'T: TT I 1
«

l nSof ar as COmp1 eteness l S

concer nod, t he Tri buna'1 ' own ru l es provl de i f you on1 y seel,

t.o pu t I n pax't o f' do culTlent, voIT QYI 1 y can ou't Ln the par t

?0 that you 'e goi ncT to have marl ed as evl denc".. you don ' have

to pITt in t h- «&«hO3 - doCuTAent.

T r Ttr . T;Qeni gsberg «~«Quid 1 ike us to submit-. the

«p&ho1 e do( uTAeTIt we d be mQre than g3 Bd to do 'the I ~

HR. TCOFTTTGSRFRG: T d 1il e to see a copy of the

who I e document,

(? 9 .I, ) ? '1 d - 4 4 3 3
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3.3.62

ITR . DUT~TCATT: { Hendi ng document }

BY T&R. OUNCAI'I:

Q Ils. Ilessi nger, I 'd 1i ke to show you for
4 i n f ormeti onal purposes, the ent ire book from which that

5 r.hepter is taken. t: would, ask yo» if you'e ever seen that

6 work before'

Ifo, I have not.

Q Vo» never have . Have you ever. heard of John Ryan'

A No, T have not.

Q Are you aware that. that document or that bool.

1 1 pp,l sts?

ITel 1,. T. see i t in my hend, so i t does exi st.
1.3 ( Tz augh ter ~ )

1.4 0 Ilo, my question i.s a serious cruestion. Are you

'.l5 aware, whether you'e seen it or not, tbet there is a work by

1.6 thet title, which you mey not heve seen or read -- had you

17 ever hea~d it di.scussed, let me put it that. wey.

Tlo, T have not .

11R . DU'MCAIT: T.'fe,y T ask Nr. Koenigsbex g i f he would.

20 object to the recei.pr. of this document i n evidence?

IIR. KOETTTGSB'ERG: Y~s, T. would. l'on ' know who

02 TIr. Ryan i s, T can ' cross-swami ne him. 3'aven ' even

~3 e~arni ned the who] r.

document 

. T. wo»1 d obj ect to the r ecei pr

or the doc»mant in evi dance.

lIR . T3ITI'TC ATT: 'Phen I assume that, T.Tr . 'Koenigsberg
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wo»1.d not object to my reading a short passage from the

doc»ment bec"ause that is consistent "zith what was done when

3 he tried t o intr.oduc e a book with Dr. Black. I made a

4 simi1ar objecti on, and h= was able to read from it even

5 thn»cTh not introduce the doc»ment i.nto;=vi denc.'a.

TTR „KAENTGSBERG: As T r ec.a1 1, T read something to

7 Dr. R1ack and askari him i f he agreed or disagreed

TTR. DTTl'TCATl: That' exact1.y what I would. propose tO

9 do.

TIP. KOENIGSBERG: -- and that I would have no

31 objects on to.

T.TR . T3UTTCATT: Thank you.

BY MR . TMJTTCAl'T:

Q I'd like to read two paragraphs -- just for

15 i denti ti c"ation purposes, i t' a document entit3 ed The

1 6 Production of C»1 t»re in the Tlusic Industry, subtitle The

17 ASCAP-RT'TT Cont roversy. 'Phe author i s John Ryan. The

1 8 c" onyr i clht paces shows i t was cogyri ghted i n 1985, by the

'3 9 TTni versj ty Press of Amer i ca, Inc".

20 HR. KOETTIGSBERG: l'lr. Chairman, you wi 1.1 recall--
2'l tlr. Duncan has alluded to my cross-examinat i on of Dr. Black.

?? Vo» ~ i 11 x ecall, on my cross-examination of Dr. Slack, I

?3 didn'. make any attempt bec.ause i.t wou3d have been wrong, to

? 4 at test. to who or what or weel"e the documen't was . I simply'5

read t:he ev-cerpt and asked if hc. agreed or disagreed, and

(?02}?34-4433
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1 t het i s what T 'm not: obji cting to here, bi]t T wi 1 1. object i o

enyt hing f»rther than that.

lIR. DU'JiICAN: I wi.3 1 accept. that. T wes only doing

4 it. for i dentif icet ion purposes, as, indeed, Nr. Koenigsberg

5 did bece»se he identified the author of that worl: as being a

6 pr ofessor

C'HATRIIAN ARGETSTl'IGER: So, you 'e not. attempting to

8 of fer thi s int o evi.dence at this time?

IIR. DUIICAN: I would essume that the Tribunal would.

10 s»stein Mr. Koeni.gsberg's objection. T will offer it and

Forget: -- t'o get. i t on the record, yes.

IIR. EAFH'TGSBERG: Ance T wi 1.1 object on t he same

1.3 gro»nds tha i Hr. Duncan objected to my introduction of thet

1.4 bool:-. with Dr. Rl ack.

15 CRAIRIIAII ARGETSIt4GER: '7he objection is sustained.

BV I-IR. DUUCAIJ:

1.7 Q I'd like to read two paregrephs to you, Ids.

3 8 1'leasing;=.r. "Phey appear on wha t is their page 53. It is

19 ree 3.1y the first. pege of text, the secood and third
20 paragraphs on that page, end I'l ask you before I read it,

once you'e heard it, would you agree or disagree.

"For m»ch of it.s existence prior to the consent

decree of 1941, publisher membership in the Society was

based on th- firm having '...reguler3y engaged for a

'75 p- riod of not li ss than one yeer in the music publishing

(202)234-4433
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3.165

business 'ASCWP Ar ticl.es of Associ ation, Article 1II: 2,

emphasis mine) .

"The Articles further stipulated that any composer

who '...regu3arly practices the profession of writing

music and/or texts of musical works and who shall have

had not less than fiv- works of his . composition or

wry t~ng regular7.y published 's eligible for membership

(%SCAR Articles ot Associate ion, Art ic7e TII:2, emphasis

mine) . The phrase 'regularly publ~ shed', while not

3.0 explicitly defined, appears to have meant in practice

'published by an ASCAP member'. lIembership applicants

1.2 also needed the sponsorship ot at least two members of

1.3 the board, and needed the approvel. of the membership

committee before gaining entrance into the Society."

Uould you agree or disagree with that paragraph?

A T would agree with the q»oted language from ASCAP's

3,7 of f 1 cial documents ~

Q Al 3 1 1 g'ht, 1 et ' conti nue.

"From the way these rules were formulated, it is

cl ear that. the Soon ety al.3.owed itse3.f consi derab3.e

?1 f l.exibi 7.it y .regards ng membership. Indeed, there was an

even less formalized, but no l.ess important, criterion

23 for membership. A term which continually appears in

ASCWP correspondence is 'vogue'. It was apparently not

sul 'f'1 c1 ent that 8 publ isher be in business for 't l.east

(202)234-4433
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1.3 66

one year ', or 'rhat a wr i tc-'.r have 't least f i vs

2 zegul.arl.y publi.shed works't appears that the works

had to be '.n vog»e 'r, in other. words, suf f iciently

popular to bring income to th=.. Society. This of course

again meant that the Society virtually had complete

freedom in deciding on membership. At the same time„

member ship i n the Society was cri. tical for media access,

publicity and performance-rights income. "

T'lou) d you agree wi. th that?

1.0 A Ue3 1, T don '-. know, f rank3.y, what the expression

".I "I "vogue" meant. 3: would cer t'ai nly agree that it had -- there

12 were no restraints on ASCAP for the first. 27 years of its
1 i a-. i stance jn admi tting members.

Over on the next page, one more very short, two-

l5 sentence paragraph.

"debat hope indeed'? ASCAP had the power to

influence the economic fate of count.less composers and

publishers. With membership virtually indispensable,

ASCAP had become a powerful gatekeeper within the

20 l. n du8 t.ry

21. Llould you agree or disagree with that?

22 A That's e conclusion that the writer draws. I think

23 the fact that for the last 49 years of it;s existence, ASCAP

24 has t o tak" anyone into membership who has had one regular3 y

25 g»bl i shed work, has been e very good improvement for the

{202)234-4433
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1 mus1 c 1 ndu8'try

T. 'm not esking you, tbet question, lIs. tIessinaer.

3 T ' aoing beck to your testimony that BIIT raided ASCAP '

4 members, and. 1 assume we'e talking about in the early days

5 of the formation of BIII.

Hell, t hey did. In order to get successful

7 publ j s'her s end hr inging thei r ce ta 1 og over, they dj.d.

Q D j d BI[7 rs j d ASCAP for wri ters o c rhythm and blues

muslc7

1.0 A For. the f irs t ten years o f BIII ' exi s tence, they

11 took no writer affil.iates. They hsd no writers. They paid

no wry ters

1.3 Q I didn't esk you that. I asked you did BIII -- all
14 right. Dj d it reid ASCAP cor enyone connected with the

1.5 writ jng or publicat.ion of rhythm end blues?

T have no idee, frankly. I think they would have

1.7 l.oved to have hed oeople like George Gersbwin end II.C. Handy

18 end others who wer~ A.SCAP members.

1.9 Dj d, George Gershwin wri t.;. rhythm and blues7

T. waul d say that. G'.orge Gershwjn, dj d write some

91 rhythm end blues, yes.

HR . FAFIIIGSBFRG; IIr, Chairman, as 1 ong as 11r.
i

23 Duncan j s pausing j.n his exemjnetion, perhaps one of his

24 colleagues could collect this exhibit which has not been

95 ecceptecl .
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I'IR. DUTJCA'8: I cd like t o meka an of far of proof .

Since i t wes not accepted into evidence, I would like to

3 o f f er to prove t:hro»gh t:hi s elhi hit that ASCAP had

restri ct.i ve membership practi ces in rhe aer 3 y yee.c s; that one

5 of the reasons that BItI was formed wes because of ASCAP 's

6 restrictive membership practices," that writers of rhythm and

7 blues music w'hich, in those days, meant black or soul music,

8 were not welcome into ASCAP, and T. would further l.ike to

9 prove that by the same token hi]'.lbilly music, es it was then

10 col lad -- T. assume it would now be called country music, is

13. that correct'P -- was al so not welcomed into ASCAP.

And, therefore, Lhe stet:ement that Ns. Hessinger

1 3 made, that B)IT r ai.ded ASCAP, cou.l.d not pnssi.bly be true, end

1 4 T make that offer or proof forme lly.
ldR . EOF,TTTGSRFRG', Hr.. Chairmen, T'[r. Tluncan is

16 ent.i tied tn make an of f ar of proof about en exhibi t that: has

l7 not been admi tt ".d. 'Pha l-. doesn ' mean that whet he is seyi ng

18 is tr»e. It doesn't mean that it's part of the record. He

3.9 i s simply pres~rving e point. for appeal, and so be it.
1"TR. OUl'TCATJ: 'That i s c"orrect, and I think it is

Q3. also unnecessary »nder. the: 'Vribunal's rul.es, to recall the

doc»ment. T thinl, the Tribunal takes it; es the offer of

23 p3 oof

NR. '%OR!l'TTGSB'ERG: Perhaps the Tribunal's Generel

25 C:oun eel. can enl i gh t;—.n me on tha t.

(Wnr) ~3m-cl433
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t7R. CASSLER: Iir. Duncan is correct. The exhibit

2 is kept by the Tribunal. It accompanies the record, but it
doesn't become a part or" the record.

NR. DUJTCAN: Could I have your indulgence, please,

5 Hr. Chairman, off the record'

C'PATRIIAII ARGETSTl'IGER: Iie ' l take a two-minute

7 break.

('Zhereupon, a short recess was tal,en.}

'HP.. T)7TNCAN: 'f~lr . Cha irman, T just. h av&=. a f ew, mope

10 q»est l one, and I think .~~a can probah1y tinish up in time for

1.1 lunch .

BY J IR . DU/'ICIQZ:

Q Still on page 11, Hs. Nessinger, the paragraph

1.4 before your "B". You say BR{I -- again, we'e talking, I

15 believe, oP the earl ier years -- O'HI had no af filiated
:l 6 writers. Al1 royalties were paid to publishers. I thin'k you

17 so stated in response to an ca~lier question.

Yes, I did.

Ts that statement entirely truest

20 A I bel ieve it to be true, yes.

Q Do you know whether or not, in the contracts that

RIIT ex-.c»t -.d in those days with publishers -- do you know

23 whether or not those cont racts contained a clause requiring

24 payment, or calling for payment by the publisher. to the

25 writer of the song in quest ion?
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Leal 1, t ha t: mey be, but BTTT. paid the publishers .

Uhat: the contractual eel ationship was of requiring publishers

3 to do, T don't know.

Q Vo» don't deny that there wes s»ch a provision in

5 t.h e RT.TT oon t.r a ot.?

T don't deny it, T. don't know. I assume if you say

'7 i t is, i t wes.

Q On page 1.3, you attach an Exhibit 40-R which

9 reletes to payments for foreign repertories in l987. I'd
10 just. like, agein, to esk you an historical question or two.

Tn earlier years -- in feet:, T might sey, prior to

1~ the p r esan t time, did not L SOAP contract s with f oreign

13 societies require that ASCAP automatically be the
'.l.4 represent at ive in the United Stat;es, unless the publisher or

1 5 thH E". ri tel" speci f i ce 1 1 y»n ) ess the p»bli sher, T should. say

16 -- speci fi oal 1 y asked t..hat a RTTT, subpublisber be appointed?

A 'Phat's correct.

18 Q And it is within that context. that a lot of foreign

19 TAus i c "automati cally" ended. up in the ASCAP repertory, is

20 that not correct;?

don'. know whet you mean by automaticelly, but

?? t'hat is t.ha requirement of contract that musi.c is in the

?3 ASCAP repertory unl.ess it specifically is excluded.

?5

Tf you know, i s that practi.ce changing now?

T. don'. think the amount of repertory i s changed..
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No, I don't know that that practice is changed.

You don't know it?

No.

Q 1Js. Hessinger, you testified in your direct
5 testimony, speci f i oal ly when you were talking abo»t the local

6 TV 1 i c n~e rates and what you cal 1 ed the package deal that

7 BNI had entered into, you refe«ed to the feat that BNX was

8 owned by broadcast ebs, is that correct?

A T g»ess I di d. T don ' r emember, frankly. You 'e
1 0 ta 1 ki ng ri.ght thi s morning?

Yes

think T was asked a quest i on, oc somet hi ng was

'.i3 as'keo -- the answer is yes. Let's assume the answer is yes.

Q Are any writers or any broadcasters on the ASCAP

3. 5 Board'

A No.

Q Me eny writers and publi.shers on the ASCAP Board?

A They are al.l writers and publishers.

1.9 Q Is any reprHsentative of '.Tamer Brothers on the

20 ASCAP Board?

'Phe~e is the 'WRrner Brothers Publishing Company on

th~ ASCAP Roars, yes.

Q 13oes Marner Rrothers own part of Time 11agazine?

Vc;.8 g 3. t does+ The pal ent company cloes.

Q And does Time 11agaaine own HBO?
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I believe they do own part of HBA.

Do they own pert of Black Entertainment IJetwork?

A If yau say so. 3'ust don't remember.

Q And do they not also own many cabl e operati ons?

T. hei i".ve th "y do. 'Phe parent company does.

Q And do yau have a representative af MCA on your

7 RO91"d?

'Phe pub1.ishing company of IICA, yes,

And does IICA own USA Network?

Xt's a pert-owner, I believe. The parent. company

12 Q Anrl that ' one of the largest basic cable

33 progr ammers i n t'e count ry, i s it not?

A 1. believe 3.t 3.8

MR. DUNCAM: Your i.ndulgence one 1 as t time, IIr .

16 Chairman.

(Af f the. record)

TTR . TlTTTTCWTT „T. have no fur ther qu:s ti ans, Mr .

19 Chairman.

CPA'XRTTAN'RGETS1:TJGER: Commissioner, do you have

O'.I. any questions at t'his time?

22 COIITIXSSXONER AGUERO: TJo.

23 CHATRIIATJ URGE "PSTNGER: IIr. Koenigsberg, any

24 redirect?

TIR. 'KOETJIGSBERG: Yes, just a bit, Mr. Chairmen.
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REDIRECT EXAMINATION

BV IIR. KOENIGSBERG:

Q Taking the last point that Ilr. Duncan raised with

4 you, IIs . IIes singer, when ASCAP ' Board o f Directors takes up

5 the question of licensing an entity like USA Network, do the

6 publisher representatives of companies under. common control

7 by the parent organization participate in those discussions?

They do not.

Q And how specifically are they excluded from those

10 considerations?

A. They are asked to leave the v.oom, for one thing.

1.2 Q IThy i s tha t?

13 So ther& should be no question that they might:

&n ter into any ki nd -- exer I-. inf 1uence or obtain any

15 information that might be helpful to the parent. They are,

16 of course, only one representative out of 24, or two out of

17 ~4.

Q &«nd if a simi1ar vu1e were in effect for the BNI

19 Roa~d of Di r&=ctors, when the Bl'II Board of Directors
20 &-onsl der".d broadcasting 3 icenses, who would be sitting in the

room?

A I believe only the President of BIII.

Q Now, on the question of the atfiliations with

24 f'oreign per f orming rights societi es which I&Ir. Duncan just
25 tool" un wj th you, what i s th-. term -- the duration of ASCAP '
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'.1 agreements wi th ror eign per form~ ng rights societies?

One year,.

Q Ts that tr»e across-the-board, without exception?

A Without exception.

Q Are those agreements reciprocal in nature? That is

6 to say, in th» same agreement, does ASCAP give the rig'ht to

7 1 i cense and get the riob t t o license, or are those rights

s~parRtely licensed and separate agreements.

A They are separately licensed and separate
10 agreements. 'Ne must give our repertory prior to getting any

1 1. repertory f rom abroad .

1.2 Q And if the foreign performing rights society wanted

13 to chRnge the -- what we'e referred to as the automatic

1 4 raper to r y rule,. could it. br i ng t ha t mat ter up whenever the

15 l~ cense agreements expire -- the affiliation agreements--

1 6 pardon me -- expire?

That's right.. Since they are the only game in any

18 terri tory, by and lang!=, »nl eke the United States, they have

10 qu~ te R b~ t of in! 1»ence on o»r rel at ionsbip.

20 Q IJr. Duncan asked you some q»estions about the ASCAP

21 consent decree and about the mechanism for the determination

22 of'easonable license fees by t'e court.

Just so the record is clear, can users petition the

24 court for a determination of reasonable license fees, under

25 the ASCZP consent decree?
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Tt t hey f ind that: our.'ees are unreasonab1 e, yes,

? I-h~y can .

Q Can ASCAP pet i t ion t he court. for a det ermination of

4 reasonable license tees'?

A 77ell„ not in that. sense, no, they cannot.. If I gave

6 that impression, it should be corrected.

Q Mr. Duncan asked you some questiens about the

util i ty of the consent decree ratemaking mechanism in the

9 context of negotiations. If there were no consent decree and

3.0 no such mechanism in place, and a user was pertorming music

11. without a license, what steps could ASCAP take'

A ASCAP could sue them for infringement, and ask for

13 an inj»ncti on t.o prevent performance of the music.

0 Tn yo»y onini on, i s that a very powerful t ool jn

1.Fj negotiation?

A Sure is.

Q To your knowledge, does BIII exercise that right,

18 which is denied to ASCA'P?

1.9 Tt certainly has, very recently, too.

Uh en?

21. As I understand it„ they went into court in

connection wi th RRO, at.tempt:ing t o seek an injunction against

?3 t.he use or" their repertory by RBO because they didn't have an

24 agreement, and BIIX was ab3 e t.o apparently work out some

25 arrangement for a month or so whereby they would get an
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increased fee and TTBO would have the right to perform the

gll j s 1. c ~

Q IIr. Duncan ask d you some questions about the

necessity for an ASCAP license and for a BIIT license. If a

»se r of musi c per f orm'.d SHSAC music, wou3 d. there be a

6 necessi ty for t..hat user to obtain a SESAC license as well'

Certainly, »n3.ess they wanted to be infringers.

Q Ano woul d it he i-ai r to say that that »sei" therefor

9 woiild need a SI SAC 1 icense just as tIiey would need an ASCAP

10 or a BITT. 1i cense'?

A I:xactly the same need,, to avoi.d, being an infringer.

Q One last point. JJr. Duncan asked you about the

1,3 1 evel of comp»1 sory li cense fees, and as both ASCAP and BI'Il

3.4 are anticipati Ag partici pati.on, l think i t' s tai3" to say, in

15 a proceeding »pcoming before the tribunal, which may well

16 concern the leve3. of comp»lsory license fees, I want to give

'I7 yo» an opportunity to declare on the record, in your opinion,

l8 do yo» think that the level of cab3.e compulsory license fees

19 is too high, too low, or just i"ight?

A Speaki.ng foi" ASCAP and BI'Il, they are too 3ow.

(Tia»ghter.)

CHAIRIJAIC ARGETSTl'TGER: Well, at least. we have some

&3 agreement among these parties, not necessarily the opinion of

Q4 i)ie CRT

95 (T,a»gh tei" . )
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I.IR „R'OFTiITGS9F.RG: I-Ir . Ch a i r man, they e is the

onen~ nrr shot .i.n yo»r next nroceeding sf tey. this one. X have

3 nothi ng f uy ther of Vis. 'Messenger .

CATA TRHATI ARGFTS TIJGFR: 'Ph ank you very much, its .

5 Ilessi nger.

THE W1TNESS: Thank you very much.

{Whereupon, the witness was excused.)

CHATRIlltU ARGE'PSTHGER: How we wi11 go off the

9 recorrd.

{'Oiscussion oft the record„ )

CHATRIIATI ARGETSTNGER: Ile wi11 recess unt i1 1: 45.

{I'Plereupon g Rt 3 ~r Pi5 p Tll., the 1llncheon recess was

13 t.akin. )

93

94
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AFTERNOON SESSION

(1: 48 p.m. )

CRAIRJJAN ADAGE'7SIJJGER: Qr. Boyle, it' good to see

4 you again.

PRE UTT'tlESS: Tt's good to be here.

6 llhersupon,

PETER BOVLE

8 was called as a witness and, having f irst been duly sworn,

9 was exami ned and. testif ied as to1.lows:

DIRECT EZANINATION

BV NR . TCOEJJTGSBERG.

Q Hould you state your name and position for the

1.3 r'ecord?

1'ly name is Peter Boyle. I am Chief Economist, for

15 t:he American Society of Composers, Authors and Publishers.

16 JIR . J'OEJJTGS BERG: Jlr . Cha irman, Dr . Boy1. e '

17 backgro»nd and qualifications were set forth in his direct

1 8 testimony, and there i s, again, no reason to review them once

1 9 more. And. again, Hr. Chairman, a f ter the r.ebut tal case was

?0 fi1ed, J1r. Boyle discovered some mathematical errors in his

&1 ca1 c»1 a tions, whi ch have been corrected in corr ect.ed

22 t.est imnny whi ch has been submitt ed to the Tribunal and t o

?3 opposing counsel, and that having been said, Dr. Boyle is

available for voir dire.

25 HR. DUNCAN: I have a few questions. No questions.
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(Laughter.)

BY HR. KOHNIGSBFRG:

Q Dr . Rny3 e, would you please summarize for the

4 'Pri b»na3, t he pri ncipal purpose of your testimony?

COJ~ll'JT S S I OJ'JFR A GUERO: Before you continue, Dr.

6 Boyle, on page 14 of your testimony, you have the full
7 adjustment for works -- one, two, three, four, and in the

8 fifth paragraph, 84 percent, 64 percent, and 82 percent,

9 respectively. Although the. stations 'here are 78 percent.

'7HF, J.JT.'PJJFSS: That ' correct.

COIIJJISSIOIJER AGUERO: I thi nk i t is 77 percent, but

3? I co»1 d be wrong.

'THE $7ITNESS: For those three stations.

CONJJISSIOJJER AGJJFRO; Uh-huh.

TRF. UI"PNESS: 77el.l, i f we had Exhibit 6, T. could

1.6 check i t for you. I don ' have my ori ginal. direct case.

COJJJtTSSIOlJER AGJJFRO: T. may be wrong, you know.

'PHF, 'NIT'i'JESS: It may have been how, we calcu3.a ted

19 it. What I did, I believe, was to go to this document and,

20 add up the total credits for the three stations. JJe would

21 have f oned 'PJVI7~ -- is that a typo? Is that UVIA?

?2 JJR. KOFNIGSBFRG: Tt should he NUI A. I think

23 that ' a typo.

'PHF, TJITJJESS: I think the first station -- excuse

me -- is 4UIA, which I really need to look at Exhibit 5, I
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3.1 80

g»ass,

NR. ROE?IIGSBFRG: Commissioner Aguero, may I ask

3 Dr. Boyle a q»estion which may answer your question? The

answer to my question may also answer your question.

CO? 1?1T S S IOIJER AGUER0: Uh-huh .

RV ??R. KOFHIGSRERG:

Q Dr. Boyl.e, turning your attention to ASCAP Exhibit

8 6, T be l. i eve Commi. ss i oner %guar o is asking you i f the number

9 tha t you gi ve on page 1.4 of your tes t imony i s an averag - of

10 the thr ee percentages, in whi ch case it would be,

1.1 Commi ssi oner Aguero, 77 percent, or not an average of the

1,2 three but, rather, computed in a manna~ adding up the credits

1 3 on Fzhibk. t 6.

14 A I believe what I did. -- I can verify it -- I added

15»p the total credits for each of the three stations

CO?'A?TSSTONFR AGUPRO: You mean 84 „64 and 83?

'PHF, 'tIT'P?'IESS: No, the actual credit numbers from

3.8 the exhibit . So, for NVIA i twould be 1.7, 284 „and similar

19 numbers for th- other two stat ious, then added up the three

20 ASCAP numbers -- t he credits, not the percent ages here, but

the actual credi t -- and then did the divi.sion.

CO?'tMT 8 8 IONFR AGUFR0: Okay. Fine . 'Phank you very

23 m»ch.

24 THY, MTTNESS: R»t that stati nn should be ';IVIA, not

25 ?IVTK. Ezc»s."-. me,. T mi seed that. 'Phe t'hird line on page .'L4.
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BV NR . KOEJ~JTGSBERG:

Q So, Dr.. Boyl e, i f you would., would you summarize

3 t'e pxincipa3 purpose of your testimony for the Tribunal?

A Jty rebut tal test.imony w».l l show that BIJI ' 1987

5 Oi stant: S» gnal S»rvey» s ripe w» th errors, both in t.erms of

6» ts e~ec» I » on end».n terms of i ts basi c methodology.

Q And can you exp1 ain how that i s so to t:he Tribunal'

A Nell, first, BFII made significant errors in the way

9 it tal3ied music performances »n its 3987 'Distant Signal

10 Survey. In some cases, it counted either the wrong music or

1.1» t did not count the ful.l duretion of music. In other cases,

» t compl etely omitted programs with significant music use.

The bottom l.ine of this is that BHI overest imated

14» t..s share of performances and underestimated the duration of

15 ASCAP music on the stat» ons» t tall» ed.

Secondly, BHI made a methodological error when it
'l.7 we i gh t. ed the percentage of music duration on f ilm, and

1. 8 separa tel y, the percentage o f music durat ». on on TV series,

19 rat her than»sing t hs actual d»rat » on in terms of min»t es and

20 seconds of that music ~

21. Tbe third type of error involves the use of the

22 J&iel sen data. The nielsen data s'hould have been used as it
23 has been».n every other cable proceeding, as a measure of

audience si ze, of viewing, not simpl.y es a stopwatch to

25 mess»re programming running time.
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13. 82

And, fo»rth, RMT overestimated t'e durat i on of non-

%SCOP/non-BN3: music.

Q And when these errors are corrected, what results?

A Me find that ASCAP's share is more than 65 percent,

and RIIX ' share i s 1.ess than 35 percent.. The results using

6 their own durati.ona1 approach, their own methodology, are

7 vi rt ua11y identical t o the resu1 ts that we put forward in our

cl j.rect case ~

Q Dr. Boyle, let's start with the inaccuracies in

l0 RE~IT ' cue sheet ta1,1 yi ng. Can you exp1ai.n those to the

1. 1 Tr i bun a l?

1? Ves . RI&IT counted the wrong musi c, so they

13 drastical ly»nderrepresepted the duration of al1. m»si c oD

1.4 certain programs, end also drestical1.y unde&represented the

1.5 duration of ASCAP music on those programs.

Q Can you give the Tribunal a concrete example of

1.7 where that occurred?

The Tom and Jerry program is an excellent example.

19 The f i rat problem there is that BIII processed only cue sheets

20 for 'Rom and Jerry cartoons, yat that's not. all that's shown

21 on the Tom and Jerry program. There are other cartoons

? 2 shown, and there ' ot her 1.ive action programs, like the '7bree

23 Ftooges and the Li 'l Rascals.

So, in this case, RMT tallied tbe wrong cue sheets.

25 They didn ' count the ri gbt music for the Tom and Jerry
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Q Anr3 how did vou correct for that error?

Ue11, we analyzed the durst'n of t he music that

4 RIIT omit t ed by looking at al l the dit ferent program elements

5 on the Tom an&3. Jerry Show. Ue used BltI's met'hodology in this

6 casp 3:f we could identify the specific cartoon, the

7 speci f ic ep& soda" bY'oadcast we used the t aue sheet T f we

P cn»1 c3» ', we used an average cue sh; et compiled, i» the same

9 way, cele»1 st ed in the same way that BIIl

10 CHAJRIIAII ARGETSlTIGER: Are you suggesting that the

11 mistal",e, what you get as a mistake in Tom and Jerry, that

12 same mist eke ".as carried. out t hr ough many, many other

13 programs?

THE UTTI'IESS: lt was aer taivly carried out on the

3 5 Rozo program as we3 l, and hot h of those are signify cant

1.6 programs in terms of the amount of music used., and there were

1.7 others as well, at 1est one and pnss~b3y two other programs

18 as we11, where this same type ot mistake was made.

CHATPHAI& ARGEVSIIIGER: So, it was in some ~ so1ated

?0 pv'ogvams yo» 0'o»»d this. How m»ch does just t his one factor

21 alone change their s»rvey, do you know?

THE NIT'tTESS: Pell, if we turn to Exhibit 34, which

23 we are certainly going to get to later as well, thi s is
;=ssent.islay a reproduction with corrections of BI'll's Exhibit

?5 R A tr om rhe3 r ori gimel testimony. He got t be dif ferent
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1 stat.iona -- 'I.",EBS, IfSBT'nd t.be other stations -- here, and

we 'e shown the t.aI ly of music, like BI~II organized it, for

fi.lm and VV series separat el.y.

':le 'e got columns as BIIX did., for BIII music and

5 Other music. You take the NTBS example, tke first number

6 t.bere, ':ITBS tilm, is t.he original numbers from their Exhibit

7 B-8. That.: ' what they claimed ori.gi nally. And i.n this case,

8 we didn't make any adjustments to that. So, they originally

9 had i n their. exki bi t 226 minutes of BMI music, 911 minutes of

1.0 Other music, non-BHI music.

The next line, NTBS-TU, shows that BIII originally
1? cl aimed 462 mi nutes of BIIX music from their original Exhibit

1 3 B 8 i n the dir ct case ano 379 minutes of Ot'her musi c. Then

t.he two i tame»ndarnea th that ar'e the corrections we 'e
15 maling.

Here you can see t'.hat Tom and Jerry adds 37 minutes

17 of BNX music and 319 of Other music, almost as much as they

18 originally tallied for all the ot;her programs on MTBS-TV

19 seri es.
Q 0 Further down the page, for ';IPIZ, for instance, the

21 Tom and Jerry program wasn't shown with as great frequency

22 there, but BHI omi t t ed . 63 of a minute of BN1 music and

?3 nearly 18 minutes of non-BIfI music, predominantly ASCAP music

?4 there, and the Bozo program is on UGH, further down the page

?5 near tb=. very bot t..om, BNI omi t ted 38 minutes of BIII music and
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1. 110 minutes nf non-RNI music. So, you'te talking about very

s»bat.ant.iel numbers in reletionship t o the music they claimed

3 nrigine 1ly.

CTTAIRTTATJ URGE'PSTJ7GFR.: Trow does the bottom line

5 coma out percentegewise on this?

TRiFE UIVTTFSS: T. haven ' celculated .it just for Tom

7 and Jerry or j»st -- I calculated fo& all the different

8 "nrors, and when yo» do that:, wh-n yo» make t;het adjustment

9 anc3 the other adji]st ments we tal ked about:, ebo»t.. methodology,

1.0 t.hey come out. with under 35 pe~cent and we have 65 percent.

CHAIRHATT ARGETSIJJGFR: R»t. T. just wonc3ered if you

12 her3 set out each one.

'7PF, T'JT'OTJFSS: l'Jo, I haven '.
CRAIRTTATJ ARGFTSITJGFR: Okay. Fine-.. I 'm sorry--

1 5 go ahead .

TlR. FOFNIGSBERG: Tlo, no, quite the contrary, Nx .

17 Cbeirman, thank you. And I do t'hinl: yo»'ll see as we go

18 through this, t'het there are -- Dr. Boyle's testimony will, I

1.9 th1 nk address 'th —. QuestioD t:hat you asked him 3 'Q many

20 RV TJR,. R'AFTJTGSQFRG:

Q Dr. Boyle, t urn~ ng. to yo»r testimony et.. t:he bottom

22 of page 3, end let' pursue Commissar oner Arget singer's
23 q»est3 on to you in terms of whether this the omission of Tom

24 and Jerry from TBS was a significant error. JJas it
25 signif 3 cant?
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A It; certainly was. It wes very significant. Tom

and Jerry appeared on lP'BS 1.1 di f ferent times during BI'lI '

3 composi te, e total of 3 5 ho»rs of progremmina out of t he

4 approzi ma te3.y 1.6A hours R»ring th..;-nti re week. It ' a very

5 substantial part: or U"EBS's programming dey.

The tepes that we bed that allowed us to determine

7 which particular cartoons and live action features were shown

8 as part of thet show, and the enalysis of the cue sheets,

9 indicete that an average hour of the Tom and Jerry program

10 contains nearly e half-hour of music, yet BIH would only

3l telly one cue sheet for just the 'Rom and Jerry Show,, end they

1.? on 3.y tel lied 75 minutes of music for the entire week instead

J.3 of t be 431 mi nutes of music that. t hey sbould have tallied had

1,4 they dove it properly.

So, cen you t.ell. Chairman grgetsinger. and the other

16 Commissioners, what percent ege of music BUI ta31ied on Tom

1.7 and Jerry es opposed to wbet percentage of music t.hey should

1R have tally ed?

A Yes. In this cese, by on3.y tallying 75 minutes of

20 music, they tel li ed 3.ess than 20 percent, less than one-fif th

2l of whet. they should have t.ellied, the 431 minutes of music,

22 using tbei r own methodology.

23 Q A»d if we look et tbe middle paragraph on page 4 of

24 your testimony, is that a significant omission from all the

?5 VV series on ';JT138 whicb Bt~II tallied?
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A I t cex.t.a i n1y i s . The 431 minutes -- well, the

difference of 356 additional minutes of music are more than

3 40 percent of the tot.al IVVBS music time, both film and

4 seri es. And as we saw just a moment ago, the non BIII music

is almost equal t o all the non-BIII music in all the other

6 programs that t;hey tall.ied as series.

Q Now, t;el.l us about the Bozo px.ogram.

A 'Phe Bozo program is another example of this type of

9 inaccuvqcy. Once again, BHI tall ied the wrong music f and

10 they undexcounted the total duration of music. In this case,

1 1 ~ t t»res out that theix own share of m»sic was understated.

1. 2 They had e. larger share of the music a f t.er correction, but

1.3 they left out a significant amount of non-BIII music.

CRAIRIJAI'/ ARGEVSINGER: I wondered if I was reading

15 the t corx ectly.

THE ~8ITtIESS ."The t ' right, i t ' their own share,

1.7 in t.his case. Again, we had tapes of Bozo programs broadcast

1.8 on LfGN during 1987, end we were able t.o turn to those tapes

19 to det.ermine the different. cartoons and other features that

20 were carried es part of that program.

'tTe were abl e to Use BIII ' methodology t'o constr»ct

average cue sheet.s whr xe necessary, or to»se the actual cue

23 sheet:s where we co»ld indi cate the specific epi sode or

24 program element broadcast, and that allowed us to determine

25 that the Bozo program, on average, contains more than three
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1 cartoons per hour, not just the one cartoon that BIJI would

2 have proc~seed.

And, in fact, BNI tallied only Bozo the Cl.own

cartoons, yet for the tapes w™ had eveileble, only one out. of

the 34 different features wes a Bozo the Clown cartoon; the

6 other 33 were other cartoons. They tal.lied the wrong music.

BY NR. KOEIJIGSBERG:

Q Dr. Boy'3.e, turning to page 6 of your testimony

9 then, whet other errors do you find in BNI's cue sheet

10 t..el 3.yi ng'?

life31, in some cases, they al.aimed music that wasn'

12 theirs, and t-.hey had thet. informetion i n their own records.

1. 3 One exemple is the G. I. Joe end Trans former Shows. Uhen BIJI

3.4 ena3.yzed the cue sheet:s, they cleimed the music written by a

PR S m;.mber.', the Bri t~ sh Performing Rights Society member,

3 6 Johnny Dougles, which ~ s publ ished by en ASCAP pub3 ishing

17 company, ';Iild St;er IJusic, IDc. The PRS musia written by

3.8 Johnny Dnug3.as was licens,"d through ASCAP, and BIJI knew end

1.9 acknowledged that long before this proceeding began.

Q How do you know BNI knew and acknowledged it long

23. before th~s proceeding began?

Me31, i& you turn to Tab 32, Exhibit 32-R, we have

23 a copy of e letter from BIJI's Vice President International,

Beaky Schnable, to the British Performing Rights Society,

25 PRS, end it's dated January 31, 1989, nearly a year ago.
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In the t hird full paragraph there, the second

sentence says "As of this date, January 31, 1.989, we do not

3 claim Johnny Douglas'usic for the above two cartoon

seri es ano the last s, ntence says "Johnny Douglas'usic
roe these two cartoons was never cj eared wi th BNI".

Q Tlever cleared with BIJI.

That:'s what t:he l.etter says, that's right.

Q Do you have aoy other examples of this sort of

9 mistal lying'

Ves, Another example is the film Lilies of the

11 Fi eld which was carri ed on 77Gtl. Tn this case the notati ons

on t he cue sheets that they prove ded to us in document.

l3 product. ion, indi ca te t'he t BUI was cia iming all the

14 copyrighted music „ the duration of all the copyrighted music

'1 5 on that f ilm. Yet there was a corr =cti.on attached to that

16 circe sheet, which was part of BbJT.'s records and which they

1.7 al so furnished t:o us in document production, which shows that

1R some of the m»si c was not in the BNI repertory. 7his

19 correction is behind Tab 33, t'e second title there, listed
20 Amen, is published by an ASCAP publishing company, Schumann

2l Publishing Company, and is in the ASCAP repertory, and that

music should have been credited to ASCAP.

Q Dr. Boyl.e, again, where did you get this correcti.on

sheet'

'0 5 'This came from BHT., from their own documents that
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I they provided to »s es part of the document production.

? Q ITow, whe t other sorts o F. omissions did BIII make in

3 tel.lying music duration?

Lfe3 I, snot her very important type of omi ssion

5 concerns programs where the=re ere not cue sheets. And this

6 is partic ul.a r1 v import:an t becaus: one or the programs, H'ight

7 'Prac l,s, i s e heavy m»sic»si ng progrem. Tt: uses qui t„e a lot

8 of music. Tn fect, Bt'lI ' own witness said that it contains

9 virtue1.1y wall-t:o-we11 music. Tt contains music videos.

1.0 I'm s»re the Commissioners remember that this was

1.1 an i mpor t ant. per t of the 1983 Phese T Cable Distribution

1 ? Pr or ceding. Tt t allied about this particular program. It'
1 3 on 3. 3 hours e weel- -- again, e subs t;anti al part o f the BIIT

1.4 compos it;-. week.

Again -- and I think i his goes to -- I think this

3.6 also addresses Chairman Prgetsinger's question. Can you tell
17 us the-. significance of th~ omi ision of Dight Trecks music to

1 8 a d»re l I ona1 s t »dy?

19 Yes. ';Ihen we te J 3.ied end timed the music on the

? 0 tapes t he t. we had. f rom 1987, and the in forme tioD indicated,

?3. that 594 minutes of music should have been included during

BI1T ' composi t e week, BIJT tellied a t ota3 for all f ilms and

all '7V series of 1979 minutes of music. So, the Liight Tracks

?4 m»sI c. repY'disant:8 en addi'tionel 30 per& ent over and above the

D5 m»si c t ha,t; they ta3.lied in their original study.
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How woul.d yo» characteri ze an omission of 30

per cent of all. music durst ion on 7PPBS?

A tfell, it's obviously a very significant error,
4 particularly since the vast bulk of that music is in the

5 ASCAP repertory. Mhen we added up the music using BIII's own

6 durational methodol.ogy, 69 percent of the duration was for

7 music in the ASCAP repertory, 31 percent was for music in the

8 BI~II repertory, which is far different from the 50-50 split
9 that their witness, Nr. Smith, indicated might be the case,

10 during his direct testimony.

B&II significantly underestimated the total amount

1& of music used, and signi ficantly shortchanged ASCAP in

13 tallying d»rat:ions in thi s case.

14 Q You'e referred to Exhibit 34. Could we turn to

l5 that ezhibit, and could you ezpl ain to us again, in terms of

16 the tot a3 picture, what Exhibit 34 shows?

Certainly. As we went through the TTTBS film li.ne

l.8 it; presents the numbers t:hat BNI originally tallied in their
19 Exhibit 8-8. There haven't been any changes here. If there

~0 were changes, t.hey'd be indicated directly underneath it.
'PTBS-TU, the first line, 462 minutes of BI'II music,

shows what they processed in their original tally. Then we

23 have the effect of the mistakes in Tom and Jerry and Night

~4 Tracks „an addi tional 37 minutes of BMI music for Tom snd

25 Jerry, 385 55 mi nut es for Night Tracl s, and on the non-BHI

{202)234-4433

MEAL R. GROSS
1323 Rhode Island Avenue, N.H.

'vIashington, D.C. 20005 {202)232-6600



3192

1 side, an addi.tianRl 319 min»tes of m»sic for Tom and Jerry

? and an additional 408 minutes of music far Night Tracks.

IIe then have the corrected IVTBS-TV total, what the

4 amount of music duration for 'iITBS-TV series should have been

5 had it been t allied properly. And you can see for BIII music,

6 i t.' 685 minutes „and that. ' arrived at by taking the 462

7 minutes they arigina11y processed, pl»s the 37 minutes that

8 they omit ted of B't'1I musi c for 'Rom and Jerry, plus the 185. 55

9 minutes f or Might 'Pr acks.

Similarly, the corrected number for non-BNI music

for TV series is 1,106.85 minutes as shown in the column on

12 the right, and that's arrived at in the same way. You take

13 the 379 minutes that BNI initially claimed. you add the 319

14 additional minutes from the Tom and Jerry mistakes, and you

15 add the 408 additional minutes from the Might Tracks

16 omi asian. So, their number for. series for non-BIII goes from

17 379 to 1106.

18 Q And if we add up the total minutes that BI1I counted

19 for IfVRS-TV, i f my addi ti an i s correct -- and you can check

?0 me -- that' 46? plus 379 -- you came up wi th about 840

21 minutes, is tha t right?

A That's the film plus the series

Q No, no, that's just the NTBS-TU that BIII originally
04 counted.

?5 A I'm sorry, what did you say we'e doingP
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We'e adding 462, app~o~imately, with 379 -- the

? RE~IT m»,sic and the non-REIT musi.c.

Right.

Q So, BNI originally counted 840 minutes,

5 approximately, of music for the WTBS-TU sexi es?

A That s corx'ec't ~

Q And if we add up the corrected WTBS-TU series--

8 that is, the total duration of music that should have been

counted -- we come up with what, about 1800 minutes?

That's right.

Q That's more than t~ice as much music should have

'jt been counted, is that right?

That's ezactly right. And l guess the other point

3.4 that goes wi.th that is, those errors aren't spxead evenly.

1.5 They are predominantly in a non-BHI column.

Further on this exhibit then, we'e done similar

17 calculations for each of the othex stations. For WSBK, we

18 have the corxecti.ons. We have the ?0-'fIinute Workout, the

1.9 Saber Riders, the Three Stooges, to come up with a corrected

20 WSB'K tigure. We have changes fox MPIX, for WOR, for WGN.

?1 '7here, in the case of the film, you see the addition, the

change, switch in the music fox Lilies of the Field as well

?3 as the changes for Bozo, G.I. Joe, and Transformers.

And since their composite station, WRST, was an

?5 average of MGN, WWOR, WPIX and WSBF, that. number also has to
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1 be corrected or revised because, once we'e changed each of

those four other stat ions, you get e new average, and that is

3 shown Rs well. Me didn't show the original numbers claimed

there bee~use it would have just added a couple of lines to

5 the table and been confusing, I think.

Q And the 7/RST change does not include 9/TBS-TV, is

7 t:hat. correct~

That ' correct. Ne used the same methodology BblX

9 c3~ 8 oriainRl ly.

It does not. include the Tom and Jerry correction on

1 1 NTB S'?

thor the Tlight Tracks correction on NTBS, just. the

13 other four stations.

Q Now, you say that Bl'IX made a serious methodological

15 error or errors. Mould you te13 the Tribunal what; those

16 met.hodological errors were'

A Yes. Bell., BMX made an error when they weighted

18 i".he percentage of music duration on film, and separately the

19 percentage of music duration on television series, rather

20 than ta ll.ying the actual minut. es of music For. f il m and

?3 ser1 es ~

Q Can you ezplain the nature of that methodological

?3 errorl

24 A There's really two implicit assumptions behind that

25 approach that they took. One is that an average hour of film
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1 uses the same amount of music es an average hour of

t.e1 evi s i on series, ave~all, t'he t the mus i c densi ty, the

3 amount of musi c per hour, an Rverege, i s t.he same between the

t:wa ce t egal''1 es ~

'Phe secand assumpti on in. doing that is that; each of

6 the stations use, on average, about the same .amount of music

7 per hour. That's the only way that. weighting those

8 percentages makes sense, and that doesn't necessarily heve to

9 be the case. Tn tac?, ~t can yield. widely incorrect results

10 ~f those conditions eren't. met.

Q And can you illustrate to us tbe wildly incorrect

12 results that would result from this methodology'

A. Those are shown in Exhibit 28-Z, and that's been

14 attached to this testimony. Tt's 'Dab 28. Tt's e little bit
15 out of order 8n the numerical sequence, but it's in order in

16 t et ms af t.he present at~ on be~e.

1.7 This wes e cross-examination exhibit. that wes

18 discussed during the direct case, and we provided a

19 hypothetical exemple to show just the kinds of inaccuracies

20 that cen occur f~am this approach.

0 And whet. ere those inaccuracies?

He1 l, i f we go through t-.he exhibit, the f irst page

?3 nf the exhibit sets out the assumptions. ';le 'e got a

?4 hypothetical station here which we'e called WBIIX, and we'e

?5 assumed that't broadcasts a mavie for'wo hours during its
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'I composite week. 'Phat's all the film that it shows. And that

? the movie contains 100 mivutes of music, ell of which is in

3 the ASCAP repertory.

Ue've also assumed that the station carries 10

3 hours of series, 20 hRl.f-ho»r episodes, during the composite

6 w=:-.k, end that each of those episodes contains a minute of

7 music, all in the BNT repertory, so that there's 20 minutes

8 of music in the BtII repertory, one minute in each of 20

9 episodes of a, syndicated series.
10 So,. if you edd up the tota1 music t ime, as you can

11 see at the bottom of that page, the table tbere, there's 100

12 minutes of ASCAP music, o~ 83 percent of all tbe music from

13 tbe film, and there's 20 minutes of BIII music, or 17 percent,

1 4 from 5'e series.
Tf you turn t o tb; next page, we go through the

16 weighting methodology. We start off with an ASCAP share of

17 83 pe~cent and a BHT share of 17 percent, based on duration.

18 Uhen you go througb the weighting, you'e going to get

1.9 exactly the opposite results.

20 'Pbe way BIJI ' methodology worked, they took the

pere -ntage of BIll music on fi1ms -- in tbis case, it was

22 zero. He ass»mad that R11 mus~ c wes ASCAP. And shown in

23 column two then, there's rero pe~ceDt BUI music in film, and

they weighted that by the percentage of program time

25 accounted for by films -- in this case, 17 percent, or two

(202)234-4433

MEAL R. GROSS
1.323 Rhode Island Avenue, II.N.

~Iashington, D.C. 20003 (?02)232-6600



l ho»rs of f ilm out ot a total of 32 hours of programming

d»ring the week.

Thus, when they multiplied the zero percent BIII

4 share by th~ 3.6. 7 percent I'riel sen ~~eight, they get zero

5 percent tor w".i ghted BIII time, as shown in the last column on

6 the right. They do the same thing Nor seri es. There, BIII

7 has 100 p=rcent, all the music, as shown in cot.umn two, and

8 they weight that by the share of time accounted for by the

9 series, 83.3 percent, the other ten hours of programming out

10 oi the 12 ho»r tota1. 'When they do that multip3 ication, they

1.1 ge l-. a weighted BIII time for series of 83. 3 percent.

1.2 So, according to thei r own methodology, their
13 weighted share is 83.3 percent, despite the fact that they

34 only have 17 percent of the tota1 music duration during that

3 5 week. Tt's exactly the opposite.

Q IIow, 'Dr. Boyle, s»ppose you were to al ter the

17 hypothetica1.. R»ppose you were to give BNI much more music.

3. 8 Ruppose you werc to give BI~II a 50-50 spli t of the music with

l.9 ARCAB. %That then would be the result'? I refer specifically

20 to your continuing testimony at the bottom of page 9.

That's right. In this case, we increased the

22 amount of Bl&I music in the te1.evision series. Instead of

23 havi ng one minute, we said let' multiply it. 'oy 5, let' get

24 f ive minutes per epi. sod e so that the spl i. t is 50-50 .

Interestingly enough, Bill ' share using its

{,".0~) &34-4433

MEAL R. GROSS
1323 Rhode Island Avenue, N.U.

washington, D.C. 20005 (202)232-6600



1. weighting methodology, doesn' change a bit. Me made a

? dramatic change in the total amount of BIII music, and they

3 sti.ll come o»t, under their calculations, with 83.3 percent

4 of t h;- tots l. because, again, in column two, BIII ' share of

5 the film is zero percent, and film i.s 16.7 percent of the

6 time

Q VIhere are we looking here?

A I'm sorry -- I'm on page 10, the table on the top

9 of page 10, whi.ch lays out the methodology. They'e taken

3.0 their share oP fi]m music, zero percent in column two, and

1 1. rn»l ti pl ied i.t by f ilm share of total programming time „what

12 they cal l tha IIielsen weioht, of16.7 percent. The result is
1 3 a wel gh ted t3.me of zero ~

They'e got 100 percent of the time in television

15 series, they weight it by the 83.3 percent occupied by

16 tel.evision series out of the total programming week, and they

37 get 83.3 percent again. In this situation, whether they had

1.8 a second of music, or a minute of music, or 600 minutes of

19 music in the televi si.on series, they come up with exactly the

?0 same answer each time -- 83.3 percent.

21 Q Did you find any other errors in BIIl's methodology?

Yes. The other error concerns t he way the Nielsen

23 data i s used. Every ti.me the TIielsen data has been used in

24 prior proceedings, and wh n the Tribunal has relied upon that

25 data, it's been with a very specific context. It's been as a
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1 measure of the audience for viewing of the different types of

2 programs a t 1. ss'ue

The way i t was used here was strictly es a

4 stopwatch, stri ctly to count t: he amount of minutes of

programming t:ime for film and series, not to measure the

6 import:ance i.n te~ms of viewership or audience.

Q Fnd what correction should be made in that regard'?

A Hell, these corrections are shown

Q I'm sorry, Doctor, I'm asking you specifically,

10 turning to your testimony at the top of page 11, what

11 correct:ions should be made, if the Nielsen data is to be

12 used, in your opinion'

A. ';le3 1, i f we 'e going t.o fol low BNI ' approach and

14 use the duration of music as a measure of val»e, you have to

15 weight it by the Nielsen measures of audience size, not the

1.6 stopwatch approach in t erms of t:.he min»tes of programming.

1.7 Q And whe n you make these correct ions, what results?

A The result is that. BtJi 's share is 33.7 percent, not

1.9 50 percent, as they claimed originally, and, that's all laid

20 out i.n Exhibit 35-R.

Q lf we could turn to that exhibit, Dr. Boyle, could

22 you explain it columD-by-column to the Tribunal?

Certainly. Page 1 is the equivalent of BNI's

24 Exhibit 8-8, but we'e corrected for the BHI errors in

25 tal.lying music duration for Tom and Jerry, Bozo, Night
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1 Tracks, and t:he other programs. Ro, eol.umn one shows the

? corrected. minutes of 811K music on each station, for film and

3 TV series. This data is the same form as B-8 is for the

4 first two columns, aod the numbers come directly from Exhibit

5 34-R, which we talked abo»t a few minutes ago.

Column two then shows the corrected duration of

7 non-BttI music for each of those st ati ons, and the third

8 column is take from th.- Nielsen data. ASCAP and Biil both

9 purchase that data, and it shows the Nielsen household

l0 viewing per quarterhour for film and for TV series on ';7TBS,

l 1 on HRRE, on WPIX, and on al l the other st ations.

Q Does»sing that data correct th= error of using

13 Nial sen aa a stopwatch rather than as a meas»re of audience

l.4 size'?

A. That's correct, and. the results of those
16 calculations are really shown on the second page of the

17 exhibit where we multiply t'e BNX music duration on films on

18 UTBR -- not a percentage, but the actual duration of musie,

l9 by the average viewing per quarterbour of films on NTBS.

20 That's the number shown in column four here. And we do the

21 same thing for 0'e non-BtiI music.

22 1fe take the actual minut es of durati on from page 1

?3 of the exhibit, and multiply i t by t;he Nielsen viewing for

24 films for '1PPBR, to get the number. shown in the first line in

? 5 column fiv~ . 1'ie do the same ca lcul at ions for TV series, and
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1 we do the same calculat ions For each of 0'e other stations.

2 Ninutes ot music times Nielsen viewing, not percentages.

Q Is page 2 of your Exhibit 35-R the equivalent of

any t'hing in RNI ' direct case thenP

A It's the equivalent of their Exhibit B-9, but

6 co~rected to el.iminate t:hat methodological problem of using

7 percentages, weighting percent:ages. It weights the actual

mus~ c d» c at ion in th~ s case.

Q If you would continue, Dr. Boyle.

A Then the third page of this exhibit, which is
1'3. really the equivalent of BNI's Exhibit 8-10, applies the

1.? Larson weights, the same Larson weights that ASCAP and BNI

1.3 have agreed upon, to the JJielsen-weighted music duration,

14 takes the total BNI music's weighted by Nielsen, for WTBS,

1.5 combining both fi lm and series, and multiplies the number by

16 the T arson weight. It takes the total durat ion of non-BNI

'.I 7 m»sic in the middl.e column there, the one t hat ' labeled "S"

IS for film and seri es on HTBS, and weight's that -- as weighted

19 by JiTiel sen, again -- ~nd muj ti pj i es that by the Larson weight

?0 shown in column si x. "Phe tot~1, the last column on the

21. right, adds up to BI'II musi c and non-RJII musi c for NTBS and,

22 similarly, for each of the other stations, the other four

?3 plus the composite station.

And the very bottom of that gives you the result.

25 It: gives you t:he Bl'JI sh~re of 33.7 percent, when t'e cue
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1 sheet ta1 1 i Hs and the othar ynethodol ogi ca1. errors ar"

corrected,

Q "Phat's the hot tom line then, is it?
That's correct:. It's very, very close to the

5 numbers we put forth in our direct case.

Q If you c"ould t:urn to page 13 of your testimony, Dr.

7 Boyl.e, what fu.rther. correction do you have as to RHI's direct

case?

A One other point. they raise concerns the music

10 that.'s in neither the BNI nor the ASCAP repertories. Alan

l.1 Smith guessed. that it's about 5 percent of the total music on

12 distant signals.

He took a look at all t..'he cue sheets that BNI

14 prov~ ded to us i n dncumen t products on, f or the programs

15 carry ed bv lITBS, end. we went through and analyzed the non-

16 ASCAP/non-B'HI music there. That's public domain music, SESAC

17 music, end other music that's in neither the ASCAP nor the

1 8 BIIT repertories, and we found for this station, for their
19 composite week, that the music that's neither ASCAP nor B&II

20 is only 3 pe~cent and, not 5 percent, and the vast bulk of

21 t.hat mus~ c is public domain music.

22 I1R . COEN'IGSBERG: Vow, Iir . Chairman, Dr . Boyle '

23 testimony includes some miscellaneous points as well, which

24 are conte'ed on pages 13 through 17 of his testimony and,

25 again, in the interest ov" expedition, we don ' see any need
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1 t o have oral testimony on these points, end I would add,

Commissioner Aguero, because of your questioning of IIs.

3 Nessinger this morning, that i t is not because we think these

are unimportant. or they ere throwaweys, but it's that to

5 explain them doesn't require, it seems to us, oral testimony,

6 and there's no point in taking time up doing that.
'PR'E UTTI'TESS: I ' certainly be glad to answer any

8 quests ons that yo» have on t hem.

BV'.IR . FORT'ITGSBFRG:

10 Q Therefore, Or. Boyl.e, if we coul.d turD to page 18

11 of your testimony, woul.d you tell us your conclusion based on

12 your corrections of BIII's durational survey?

A Nell, es l've sai.d before, neither ASCAP nor BIII

14 di stribute roya I ti es based solely on the duration of music.

15:Ct's certainly a fact or, but neither of us do it sol.ely based

16 on duration. l don't believe the Tribunal should either.
17 However, when we correct the errors, the inaccuracies, the

1,8 problems with BNI's durational distant signal survey, we find

19 that ASCAP's share is more than 65 percent, BIII's share is

20 1, ess then 35 pe r cent..

Th —. 1 es» l. t s even using their own dural iooa 1

22 approach, are very, very close to the numbers we put forward

23 in our direct case. 'Xt seems to me we are simply not that.

24 f al epeT't ~

11R. KOF7lTGSBERG: IIr. Chairman, we have nothing
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fur ther .

CH A TR T'TATS

ARGYLES
INGFR: 1fr . Dunes n, woul d you care

3 for cross-examinant.i on?

TTR. DUTTC ~ TT: Oh, yes .

CRAIRIJATT ARGETSINGER: Very good.

CROSS-EXAMINATION

BY NR. DUWCATI:

Q On tbe last point you made, Dr. Boyle, on the non-

9 ESCA'P/non-BTfI music being 3 percent rather than 5, on page 13

30 of your testimony, that was for MOBS only, is that right?
'Phat's correct., and tbe reason we chose UTBS is

12 because my expectation was you are more likely to find this

3.3 type of music, pertic»3 arly the public domain music, in the

3.4 ol der Fi 1 ms . And T t bink that expectation is borne out by

15 the dsts.

So, since BTTT's own wi.tnesses have said WTBS has 8

17 higher concentration of fi )ms where there's more likelihood

18 of findi.ng this type music, seemed a conservative approach.

19 It was more l.ikely to -- you'e likely to have the highest

20 share on U78S alone. I thivk this is the maximum, the cap.

23 ~nythi.ng else T woul.d expect t:o be lower than that, given the

programming mix of tbe other stations.

Q TTy q»cation was that you took t.he cue sheets from

24 'P"C'BS only, is that correct?

A Yes.
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Q Vou did not do any otbex stations?

2 A JJo.

Q J'Jow, i f T. could invite your attention to page 3 of

4 your testimony, in line 3 from the top, of the first
5 paragraph, first partial paragraph, you say "Rather, as

6 ASCAP's s»rvey tapes made during the '87 review", what kind

7 of tapes were those'?

Audio tapes made during the course of our survey.

Those are a))dio t apes only?

10 Yes.

And that means sound tages, is that rigbt?

Yes.

And you obviously didn't listen to them yourself,

14 did you'?

Jabot al.l of them. They were analyzed

Rave you listened to any of them?

1.'ve l.ist ened to portions of a couple of them, yes.

LJas i t your experi ence that it was sometimes

ditfi c.»lt to identi ty a c artoon just by l.istening to an audio

20 tape'

? '.I 'Normally, we can. identify tbe type of cartoon. The

them~ m&)si c i. s parti cvl arl y -- is identi f i abl e wbether or

not it ia a Bugs Bunny cartoon, or a Tom and Jerry cartoon,

24 or otber types. There were two specific ones that I recall,
25 where they couldn'0 identify the particular type of cartoon
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that was carried, but that's two o»t of a rather large

number.

Q So, at the risk of paraphrasing your answer, my

A'»asti on was, i s I.t not sometimes di f f ic»3.t to identi fy a

5 cartoon just from an audio tape, and would it be correct to

6 say yo»r answer is yes?

A Yes, in a very small number of cases.

Q And what about a particular episode of a cartoon.

9 Has that --.asily identifiable from audio tape?

10 Th~t typica3.1y is more di.fficult. There werc some

11 cases where we could but, by and large, we couldn't and,,

1? therefoxe, we used BHI's methodo3ogy of an average cue sheet .

NR. DUNCAN: Can we go off the record just fox a

14 moment, Ilr. Chairman?

CR'AIRIIAN ARGETSINGER: ves.

(Off the record)

87 tlR. DIINCAll:

Q Dr. Boyle, I show you two exhibits which I would

19 like marked for identi f i. cation

20 IIR. DUNCAN: Cross-Examination 2A and 28.

21 IIR. KOENIGSBERG: I think that would be 1A and 1B.

tIR . DUNCAN: Ther e was one marked f or

23 identification.

24 IIR. FOENIGSBERG: The book wasn '. marked for

25 identification, as I recall.
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IIR. DUtJCAJJ: Yes, it was.

JIR. KOENIGSBERG: It was made as an offer of proof,

3 but it was not marked for identification.

JIB. OUNCAJJ: For identif ication it wasn' marked?

IIR. KOFI'JIGSBERG: I didn' think it was.

COMMISSIONER AGUERO: It was marked for
7 identif ication.

(Whereupon, the documents were

marked for identification as

BIIT Exhibit XR-2A and XR-28 for

ident if ice tj on, )

12 'VRF ~TITJJFSS: JJr.'. Ouncan,

13 JIR. DUNCAN: Yes.

THE WITNESS: Which one is 2A?

NR. DUJJCAJJ: 2A is the one that has the handwritten

16 lettuce on top.

TRF WI'P&JESS: And, 28 is the one that starts with

18 Heckle and Jeckle, the Talking JIagpies?

THE IJITNESS: Thank you.

JJR . KO'EIJIGSBFRG: Ilr. Chairman, may we conf irm that

thevc will be a sponsoring witness for these?

lIR. OUNCAN: Yes, Mr. Smith, Alan Smith, will

24 sponsor these.

25 87 IIR. DUNCAJJ:
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Q Tlr. Boyle, if I represent to you that what has been

marked as Exhibit 2A for identification is a so-called,

3 "rvndown sheet" which was obtained from station TVTBS, would

yov accept that, pleas'-.?

(Pe cvsiYlg documen l ) I don t know what that means,

6 Nhat is a "rundown sheet ?

Vou don't know what a "rvndown sheet" is?

A Tio.

Q Hell, it is for the program Tom and Jerry, as you

1.0 can see and it pvrports to list for Tom and Jerry, for the

11. time period in question which is for Thursday, what episodes

1? appeared on that program. And this was obtained from NTBS,

1.3 as TTr . Smith will testify.
I am jvst asking yov to accept that.
('P erus ing documen t )

Q It: hapoens to be three days from the composite

17 week, Thursday, and. TTednesdey. 'Phere are two for each. day,

18 an All and a PTT.

I see. Is t.hat the upper right-hand corner., is

20 that svpposed to be

Q V'es, ATI Thursday.

I thought it was somebody's initials and name.

?3 Okay.

24 PTT Thursday and ATi Tionday, PH Uonday.

Bvt. the. specific dates are not shown, correct?
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The dates are not shown, that i s correct.

Could you ask your ouestion again?

Yes, I just asked. you to look through this and

4 accept that it was obtained trom UTBS.

Okay.

A1l rj ght?

A Yes.

0 TTow, it you would look on the first page you will

9 see the third entry down, a Rascal's episode, "Pinch Singer" ?

(Perusing document)

'Phe third one down.

12 Ves.

15

And l.'F you wou1 c1 go over to 'the third page

This is t'e third page bebop nd the cover sheet?

The third page behind the cover sheet, yes.

Okay.

17 Q The second one down, you will see another Rascal's

1.8 episode ca1 led "Washing"

1.9 Whatever you tell me, I am not going to be able to

20 contirm it from this. I te13. you, I have no idea what that

~1 says ~

Q T am going to give you some cue sheets. It is
23 "Washy Irony", I 'm sorry. Tust. note that, please.

24 TTo» ld you soell tha t?

W-a-s-h-y Irony. I am going to back this up w~ th
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1 one s'h-.et a.

Okey. T. would never guess that. Sure, fine.

Q Hil3. you just note that for me, p3.ease?

Indeed., T. did.

Q A3.3. right. Now, if you would skip a page and go

6 over to t:he page which I think says "AM Nednesday" up at the

7 too?

A (Perusing document }

Q Tlo you see an "H" and a "J" up at the top of the

10 page?

(Perusing document} Ho.

12 'Under Flo. 98?

(Perusing document) To the left of it?

I think T. have the page but 1

Q Do you have the page ma~kid at the top "AN

17 Uednesday"?

T. be3.ieve so. It i s s1.ightl.y cut off, but I think

19 that: ~ s what i t i s. 7he next to the 1 ast page?

20 It. is not -- no, -- yes, the next to the last page.

I have that pagF, T don 't see 'the "I" avd "J'ere?

Number 508?

23 Yes.

24 A Okay, i~ you say so. Yes, T see the live you are

25 ref~"~ving to, it: is next to the line labe3 ed "segment two"'?
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Okay.

Q And then won1d you drop down, to Rascal's "Honkey

4 Donkey" ? Do you see that?

A (Perusing document) Yes, I do.

Q A11 right. Unuld you drop down next to the last on

7 that page, "TT" and "J" again, Tlumber 904?

A (Perusing document) That's segment number seven„

9 i t: says'?

10 0 Segment seven, that's right.

Yes.

Q TTowr on the 1ast page, "R" and "J", Number 549, up

1.3 at. the t.op of t he page'?

( Penna i ng r3ocumen t. ) Segrrient number one?

Q Right'. And then segment numbe~ five, "H" and "J"

1.6 Ho. 576?

1.7

18

(Perusing document) Yes.

Mould you just note those?

19 Yes.

Q Now, it you would look what has been marked for

2'3. identificatioD as Exhibit 2B.

22 HR. DUNCAN: This, also, will be sponsored by

23 LTitness Smith. And l represent to you, and he will testify,
that. these are cue she. ts obtained from the BIIX files.

RV T.TR. DUTTCATT:
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Q All ~ight?

F1 ne

Q Now, if you would look et the ones that were marked

4 Heckle end Jeckle, to& ard the very end -- look at the last
5 page, Segmevt One, Heck7 e avd Jeckle.

(Perusing document)

I'm sorry, it is "H" end "J".

(Pervsing document)

Do you see thai'?

Ves.

Q TJhat I am trying to establish is that. there are

12 four Heckle and Jeckle episodes listed on these sheets that I

13 have given yov, 2A, the last two pages?

1.4 A Ves.

Q A11 right. Now, if you look at the actua7. cue

1.6 sheets for the Heckle and Jeckle program, you will see that

17 there is BNI music there'?

(Perusing document) So it would appear.

Q All right. ifould yov accept i'e representatiov,

20 svbjeci. to check, that BNI bes all of i he mvs~ c ov i.he Heckle

'21 and J~ ck1 a Shows, wi th the exception of p»blic domain music?

22

23

(Pervsivg docvment)

Subject to check.

Ov these fovr Heckle and Jeckle shows?

Q Ves.

{202) 234-4433
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A (Perusing doc»ment) Tt certainly looks that way.

Q Now, t;hey were, in fact, included in the Tom and

3 iTerry Show, were they not?

Tf we assume that the "H" end "J" referred to means

5 Heckle end JecÃLe, yes.

Q All right. And you claim that BIII undercounted

7 music on the Tom and Jerry Show'

That's right.

Q All right. And you did e recalculation and

10 recalculated showing what the -- in your view, what the

1.1. correc"t percentage for ASCAP should be, is that correct?

A. lie calculated the minu tes o f BITI and non-BIII for

13 '7om and Jerry. I don't think we celcul.ated percentage just
1 8 for that show.

15 Q iinw, did yo» have available -- did, you give credit

1 6 to RNT .ror the Heckle and Jeckle Sho~;?

A I would have to check the documents we produced as

l8 pert of the discovery to tell you. Ne used BICI's own

19 methodol.ogy and constructed an average in the same way that

20 RifT di d,

21. Q R»t according to your testimony, you did not have

the cue sheets, you worked from tapes, is that correct?

93 A No, we worked from tapes to identify the episodes

2! broadcast. If we could identify a speci fic cue sheet, we

25 used it. If we could identify Heckle and Jeckle, 508, we

(202)234-8433
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l wo»ld have »sed it. Tt we could only identify Heckle and

Jecklc, we used 'BtIT.'s methodology, we went to tbe files, we

3 -.ounce 1.3 cue sheets, we calculated the average

Q How did you go about crediting ASCAP and BIIX with

5 respect to the Heckle and Jeckl e Show'

'Ne would. have used cue sheets and determined

7 whether the music on the cue sheets wes ASCAP or not ASCAP.

Uel.l, did you, or did you not use cue sheets'

Ves p wp. l9 Id o

1.0 T»ncjerstoor3 vou to say you»sed teoes.

No, perhaps

0 lIaybe T. mi sunders tood you, Dr . l3oyle . l will be

13 pleased to f ind that out.

Mell, T am sorry if I confused you. I certainly

15 dion't mean to.

Q On page 3 you say, "4SCAP surveyed tapes that the

1.7 prooram macle" . Are you talking about Tom and Jerry'

1.8 Dif Cement elements, Three Stooges, Little Rascals

1.9 A Yes, and if you then go down to the first sentence

~0 of the next paragraph, the first full paragraph, "To correct

91 thi e e.rroi", we ana1 yzed t he c3uretion of the omi tted music by

»sing cu~ shegets ror e11 the different elements in the Tom

23 enl9

Q Vou used--

25 A -- Jerry program.

(202)234-4433
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TIR. KOFN3:GSBERG: Jdr. Chairman, if I'Tr. Duncan could

2 allow the witness to finish the answers to his questions, we

could be helped.

TTR. DTJNCAN: T ' sorry, sir.
TTR, KOFNTGSBFRG: %Jere yo» f inished?

I

TR"F. TJ3:TTJKSS: Yes, I was.

BY ICR. DUTJCAN:

Did you use the cue sheets that. I have shown you?

T cion't know, we used -- if we could identify those

30 particular episoc3es from our tapes, we would have. 3:f not,

3'3. we used 3.3 and constructed an average, just like BIII did.

1 2 And we produced the cue sheets we used to you, so we could

3.3 Look et those and see. l, frankly, don't recall which 13 cue

1.4 sheets wc. used.

15 Q TJel.l, who did, t'his work, do you know?

1,6 'Phe cue shee'rs were pull.ed by people in our Program

1.7 Anal ys~ s l3epartmenr.. 'Frey identified whether the musi c was

18 ASCAP, nr BITT, tallied the minutes and seconds of music.

TTR. DUTJCAIJ: Cou.ld I have you indulgence for a

20 mj n»te?

21 CPA TRTTAIJ A'RGKTS'XTJGER: Yes .

22 { Ot f the record )

IIR. DUTJCAN: T would ask that that be marked as

24 Fxhibit 2C.

)5 {IJhereupon, the document was

{902)234-4433
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marked f or identi f ication as

2 BNI Exhibit XR-2C.)

TTR. DTJNCAN': And. I will represent to you, sir, that

4 these are al.so cue sheets wbicb were pulled from BITI files.
RY T TR . DTKTC Al'T:

Q And I will ask you, do you know whether you used

7 these cue sheets to analyze the Tom and Jerry Show?

A {Perusing document) I am not sure if 'I can even

9 tell wh3 ch program these ar'e for ~

1,D Q Oh, I'm sorry. If you look at the first one it.

11 says "Pi nch Singer" .

1.'?

13

(1? ez»sing document ) Right.

Q And I have ident i f ied that earlier on t'e "rundown

14 sheet",

A Rascals. That was on the second page -- the first,

16 page Rater the handwritten cover sheet?

17 R i.ght.

This is The Little Rascals?

19 Q Yes, that.' right .

20 I'm sorry, Nr. Duncan, what was your question?

I am just tryivg to get you to rel.ate the cue sheet

that T have g3 ven you t o tbe f act t hat it is on t he rundown

ah eet." just to start wi th.

24 I am with you so far.

Q And I guess my qu-stion would be do you know

(?02)234-4433

MEAL R. GROSS
1323 Rhode Island Avenue, N.W.

';Tasbington, D.C. 20005 (202)232-6600



1217

1. whet.her you »sed that cue sheet for that program, or not'?

No, I don'. 8ut we can check, we gave you the cue

3 sheets we did use.

Q And it is your testimony tbat in doing your audio

5 survey, your tape survey, yoI) dic3 use cue sheets in order to

6 asc~rl ai n whir h was ASCAP music and which was BtTT music, is

7 rha t. c".orrer.'r.'?

A That' right. T. et me be clear about it, we had the

9 tapes to identify the type of program elements that were

1TT carried, wbetber or not they were Bugs Bunny cartoons, or Tom

1.1. and Jerry cartoons, or Titt.'3e 'Rascals programs, or the Heckle

1.? and Jc:ck1.e cartoons, or any of the other ones that were

1.3 actua1ly carried on Tom and Jerry. Once we did that, if we

1 4 ro»1.d from the tape tel.l the specific cue sheet, if we coul.8

.I5 say, aha, it is T~ittle Rascals, "Pinch Singer". Then we went

16 t.o o»r files and used the cue sheet for Little Rascals "Pinch

17 Si ngr-r ".

T f we could' t; do that, we used RTTT ' methodology,

1.9 we took an average o r 1.3 c"ue sheets, we constructed. a

?A composi?e, we determined from those 13 cue sheets the ASCAP

21 music, the BITT music and the other music. And we tallied it
22 accordi.ngly, just like BNT did.

?3 Q And can yo» tell from looking at Exhibit 2C, "Pinch

24 Singer", whether that is ASCAP, or 8TTT music?

25 TTo, 1 cannot.

{202)234-4433
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O Vo» cannot te11. Okay. Hovld you go to page 6,

? please, of your testimoDy?

A (Perusing documents)

~Jhere you mention GI Joe and Transformers?

(Pervs~ng documents)

O Hnd speci fr cally, Johnny Dovglas? Do you have

7 that q s1 r?

Yes, I do.

Q Do you claim that Johnny Douglas writes all of the

1.0 mvsic for 63: Joe and Transformers?

8'o .

Q Do you know what the proporti on oI that program is,
1 3 as betwc.en %SCOP and RTTT?

14 TJot without referr'g t o the under3 ying documents,

15 no.

Q l'Jow, if you would. turn to page 7 and page 8, where

17 yo» refer to Night Tracks.

19

A (Perusing docvments)

Q JJnder yovr Part PI, the second full paragraph, you

20 again say you t imed the durat ion o i music on tapes'?

That ' r.ight.

22 Q And may T. assvme that those are, again, audio

t Rpes?

ves, thHy a re.

?5 l'IR. DUNG%'N: Tf I covld have t his marked Exhibit 3

(202)234-4433
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'l tor j c3ent if icat.ion.

(Whereupon, the document was

marked for identif ication as

BID exhibit ZR-3.)

HR. 13UNCATT: 'F43 s, again, will be sponsored by

6 Wi t.ness Smi th snc3 he wi1 1. represent anc3 I will represent to

7 yo», s3 r., t hat. these a1 so are cue sheet s whi ch were obtained

8 from the st.a t..i on WOMBS, and thol-. t.hey show programs which were

aired during the composite week, Fr.iday, Saturday and Sunday

10 of our composite week.

BV H'R. DUNCA'M:

1.2 Q Would you just accept that representation?

1.3 A Sure. T wish you had used them originally« I

14 v ou1dn' have bad to go through the trouble of timing the

15 tapes.

0 A11. right. And I know you can '. tell just by

17 looking at. it, but subject: to check, would you accept the

18 representation that these cue sheets -- pardon me, these cue

19 sheets shoe. that. 42. 6 -- approximately 43 percent of the

'20 c3urat:ion of music ref lee.t.c d t.here 3 s RHX music"?

A (Perusing document: ) Perhaps I should take a step

22 back, just to make sure I know what I am looking at. You

23 said these are from your composite week?

Ves.

And the top page is f rom t he sho««Power Play? How

(202)234-4433
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1 many panes corno«j.se that sho "&

UR. DTTTTCATl: Your indulgence, pl eas

(Pause)

RT T'TR . DU'tlCATJ:

Q Dr. Boyle, having been helped myself, maybe 1 can

6 help you with this.
A Thank you.

Q If you wi1.1 look at Exhibit 3, the very first page

shows S'how TTo. 97 .

Right, and it is labeled Power Play.

Q That's «ight, and it is one page 3ong.

7ust the f irst page?

1.3 Yes. Anr3 then i f yo» wj.ll 1ook at the second page,

14 tha t i s Show N'o. '?00. Vou can ' te1 l. that from that page,

1 5 but j f you wi11 1 ook at the ne&".t page you wi11 see up at the

l6 top

A No, I Bm afraid zt is cut off. It is cut xn half,

IS so I can't tell anything

Q TTill you accept my representation -- my copy shows

20 200.

21 A And is that also Power Play, or is that Night

22 'P«acks it self?

%hat is TJight Tracks.

24 Okay, thank you. And the first page is part of it?
Yes. Anc3 that is one, two, three, four, five, six,

(202)234-4433
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1 seven -- eight pages long, all w3 ght?

A {Per»sing documents) Tet's see -- is there a date

3 on that, or anything, llr. Duncan, to show whicb date it was

4 carrl.ed on?

n 12/3 8/87.

A 12/18/87?

Q Vea, OUF:Y'n the r1ght -hand corner ~

{Parusing doo»mant) Not on mine, but meybe just

9 because or the xero~ -- okay -- I'm sorry, T was speal,ing of

1 0 Show 2AA.

Q Ah, excuse me, no, I'm sorry, I confused you. Ily

12 apologies. &he dete doesn't show on that.

Qliay

Then if yo» go over to Show No. 236, Night Tracks.

1.5 Yes.

12/18/87-

Okay. 1:s that tbe rest of all of the pages?

Al'l but one -- e1l but the last tbree pages, I'm

angary„

20 I'm sorry, I j»mped eheed of you. Perhaps you can

t~ll. me how many pages tbere ere.

23

ljel l, all but the last page.

(Perusing documents) All right.

And then the last pege is 185, date 12/19.

T can ' see t he show number, but

{202)234-4433
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O TARt 8 what 1t 3 8

Okay, and that 's one page i right?

Right. Now, those are the four separate sets of

elle sh, ets . I caYl unders'tand yov being confused

l 'e got something i n here that

0 You can take thst ou't.

A Okay.

O TJow, t'e question is wovld you accept, subject to

9 check, that these cue sheets show on lIight Tracks t hat BIJOU

10 had approximately 42 to 43 percent of the durational music?

3.3. ,Tvst. that simp1e qvestion.

1.2 A Svbject to check. X certainly have no way to

'l,3 di.spvte it.
411 right.
CTT~IRTTATT AR GETS IT'TGT".R: Ttr. Qvncsn, perhaps you

36 cov3d explain t'e 4, 8 and O', what do they stand for?

1.7 MR . TJTTTICATI: I think I know -- I jus t, want to be

3.8 sure, Nr. Chairman -- B stands for BlJI, A for ASCAP and 0

1.9 stands for "other". I just wanted to check that.
90 THE TI3 TT&T".SS: There are a 1 ot of "other" that 3 ook

,"..1 like they ar e ASCAP to me -- Madonna Song, the Smokey

Robinson Song.

C'RA IR&TATI aRGT,TSITIGER: There are many here that
don' have a wri tten letter.

'MR . 11TTT1CATI: Tlr . Smi th wi 1l t es ti fy about that and

(90'9)234-4433
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'.l. he can be cross-examined on that.

BV T'1R. DUTJCAN:

If you go to page 9, sir,
7 Ar~ we done with this?

(Per»si.ng documents)

Q Tn the second l.ine, you testify in your written

8 direct and yo» al so repeat it on your oral direct, with

9 r aspect: tn t h~=. p'-.rc&.ntage ti me, t he percentage that you

10 i.dent i fy as a prnbl em. And you say by doing so, BEATI was

ass»ming that the average music duration per 'hour on film i s

equal to the ave~age music duretion per hour on TV.

T~~hat do you base your statement as to what BNI's

j 4 ass»gllptl.on was .

';Tell, that's the only way the appz'oach makes sense.

".I6 As you can sac from T xhibi t 28, if those conditions aren'

1.7 hc '1. d, you get very, very di f fe rent incorrect

results 

. l f the

18 numbers 'happen to come out about the same way it is purely by

1.9 coincidence. 'That ' the only way that approach will make

20 mathematical sense.

"Pha t' the basi.s for that st.atement?

23 711 right. Now, iW you would look at Exhibi t'8-X.
24

25

(Perusing documents)

On page 2, under the second column, BMI Music Time

(202)234-4433
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jn Per cent, do yo» see that?

(Perusi.ng document) Yes.

Q For 'NBT~TT yo» gj va, what, zero percent, right?

For thief ilm programming, wa have essumed the t all
5 the f j1~w i s ASC'AP, that's right.

Q ~nd for tha URT1T. series you give 100 percent?

7'hat ' ri ght,

Q TTow, if I can invite your attention to your Exhibit

9 89, which T think yo» test j f ied this was analogous to'?

T.Ty Fxhibj t. 8-9?

Oh, T ' sorry, excuse me, BTJT Fxhibit

Okey. (Perusing documen ts) From the direct case?

1.3 Q Yes.

'Ri.ght.

Q TIow, T. ask yo» to 1.ook at the BNI pe~cents there,

16 in th:—: firat col,»mn, f'r ell of those stations, TBS, SBTC, PIZ

17 -- dn anv of'han'ave zero percent. nf tjme?

(Perusing dnc»ment) No.

1,9 Do eny of them have 3.00 percent'

20 A (Perusi ng document) Tlo.

?l Q Tt yo» jncreased in Fxhibj t 8 9, the direct caseof'TTI,

the. raw 'r j me underl ying t he BNI percents by f i ve, i r yo'u

?3 j.ncr."-asst i t fi ve-fold., would it leeve the calculation for

'24 RTTT ' share»nchangad?

!TTo response)

(909)234-4433
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Ry BITI ' sh~~e, I mean RTIT
tisane

in the 1'Iielsen

wel gh t?

Let me see if I understand this. If we increased

t'e BIIT time, take, tor exampl~, tlTBS-TV series, by five,

5 then BI&IT ' percentage wo»1d change.

Q Wo»ld change'

Tn this case. Tf nothing else changed, if that'

8 t.he one y

Q Whereas in your

BIII ' per cent:age i n the tirst co1umn, BIJI

1] pv-.rc;-.nrage tim" wn»ld change in the ci r c»mst ance, that. '

rioh t. But i t is rea1 1 y nnt t'ne factor, i t is ei ther zero,

'.l.3 or 1.00, that' the problem.

The prob1em is that they don't necessarily use the

15 same amount of music during an average hour. You could get

l6 the same res»l ts wi t.h 10 percent, or 90 percent. ) t is the

17 Fact.. that f i 1m and TV may use di f ferent. amounts of music per

1 8 hour, t:hat.' the p~oblem.

Vn» use zern and 100, don ' you?

20 A Sure, it. was the c) cares t way to i).lustrate

Q Rut. i t ~ s a1so an extreme @ay t o illustrate it, is

22 i t nor?

?3

24 yo» admit: that.?

25 Sure. It is very 'hard to see the flaw otherwise.

(202}234-4433
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1 Tt gets confused with a lot of other things. Tt hi.ghlights

what the problem is.
Q Tt. may be that the illustration introduces the

4 fl aw.

No.

O Uel 1, t hat ' a di f ference of opini on, Tlr. Boyle.

Tf you look at t:he top of your page 10.

{Perusing document)

Q Your t;estimony, page 1 0, BIIT IIusic i.n Percent of

10 Time i.s 100 percent, is that correct.?

Column two?

Q C.'ol»mn two.

13 For a 'PV seri,es, yes.

Q R ight.. And i f you look a t your Ezbibi t; 28-X, on

'.I 5 page 2, again, column two, you have the same 1.00 percent, do

16 you not.'?

1.7 (Per»sing document) Tha t.' s rigb t.
18 Q At: t;he top of your test:imony, page 10, if you were

19 t;o, i n co1 umn four -- i P you were to change Nielsen time to

20 Ni elsen homes, or Nielsen households, would it change the

2] result of your multiplication across?

22 A Only if the di vi sion was dif f eront from 167

23 perce~t.;

the word "t.ime" to home, or households?

And l.eave the percentages the same?

(?02)234-4433
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0 Tieave everythjng else the same.

A TTo, jf wouldn'.

Q Tt wou7 d. not?

A That's correct.

Q Now, look at your Exhj.bit 35-R.

(Per»sing documents)

Q On page 1, t: he last column over Tlielsen Hours,

8 nielsen R'o»seho7 d Rours, Viewing Pe~ Quarter Hour, do you see

(Perusing document) Ves.

Q T f you 1 ook at the f irst two 1 j nes, MTBS T.'"ilTA and

1 2 TH'BS 'PV, you have .r espy r.t.ivel y 1 21, 000 and 95, 000, roughly,

'L3 hours, r j ght'.'?

Vas

Q And if you do the mathematics would you accept,

16 s»bjer.t t.o check, t.hat those two numbers add up to 55 percent

17 of. all nf the ho»eehol.d viewjng per quarter hours in that

3.8 r..ol »mn? Tn other words, 1 21 p7 us 95 is O'T.6, 787, and i f you

1.9 to ha 1 r.d t;.he ent i'r.'e col.umn, you would, get 394, 302.

T don '. t.hink you can add them that way. They are

21. not'rldit3 ve

T'hey ay r. not add j. tivr.?

TTo, yo» have a dj.fferent -- mathematically, they

have rli f f ev ant; dennmi na tora, you ran ' add them. Yo» can '

25 arlrl t hose numbe rs that way „
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Q 'tle11, 1 ~t mr-: ask you t his question then, what

2 percentage of the total number of TTielsen household viewings

3 per quertc-..r ho»r i s represented by TBS f ilm and TBS TV?

(Perusing document) T don't think that expression

5 makes -- has mathematical -- it doesn't make mathematical

6 sense; i I her „Vo» co»1 d tc".ll the share ot the total hours of

7 house hol d vi ewi ng for 8'PBS c ompared to others, but you can '

8 c".onvert tham on

Q But you have

1.0 A -- convert them on a quarter hour basis

Q -- q»arter hour, do you not?

12 Vou can't add film per quarter hour and. TV per

l3 quarter ho»r to get somethinn else. lt is not the total
l4 viewing per quarter hour for all. programs — it wouldn t be

l5 the s»m oi those. Tt doesn't make sense.

Q But if you added just the films per quarter hour

l7 down i-.he column, wo»ld that make sense?

tTo.

Q That wo»ldn't, either?

?0

21

Ho, you csn'I.. add any or these numbers up that way.

Q And woul.d you explain why that is, please?

What you'e got here is total. audience for films on

23 UTBS divided by total. q»arter hours of fi lms on MTBS. You'e

24 go't rl simi 1 8+ number for TTSBK, or &D'OR. You can' add those

25 numbers. "Phey a re not something you can add. Tt is a result
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3. of N division anr3 yn» can't add that Icind of -- you can't do

the I-. mathematic".a1 ly.

Q +l1. ri ght . &3he c-e do th.e Tl'ie1.sen household viewing

per quarter hour -- what does that fig»re represent'?

'Pbe total household viewing divided by the total

6 quart;=r hours for fi 3m and for. TV separately for 7TTBS.

Q ';That does the Nielsen factor add to it?

Tt i s l-.hc Ui&-:1 sen estimate or the average audience

i or an average quarter hour of f ilm programming on WTBS.

Q Ts that R meR algal H ol how Tetany peopl e are watching

l1 the l3rocfrRm?

On an averag., per quarter hour, that's rioht.
And is t..hat a mHas»re of the. program ' populari ty'?

Vesi 1 t is ~

Q Relat ~ v~ popu3.ar~ ty?

1.7 Q A1.1 right. Now, if you would. go to

3.8 CHz TRNAT~f ARGETS3.NGER: IIr. Duncan, i f I could ask a

1.9 ques r.ion.

IIR „DUTICATT: Ves .

'.? 1 CHATRTlATT ARGETSITTGER: For example, LITBS for

2? 3.21, 000 hours and MRIIT f ilms at 11, 000 are you saying you

23 can ' say that URBS is '.I 0 times greate~?

24 7HF. UT7TCESS: You can say t he total viewi ng is, or

2i Phe iver~g~ per quarter 'bou.r.. Rut whit I em really saying

(2A2)934-4433

NEAL R. GROSS
l323 Rhode Tsland Aven»e, N.TT.

EIashington, D. C. 20005 (202)232-6600



1230

".I. is, according to 71r. D»mean's formu3.ation, you can't take

1 2 I, AAA for f ilm, pl us 95, 000 for TV and get some other

3 meas»re ner quarter hour.

Uha t you wou3.d really have to do is, I guess,

5 multiply each of those by the number of quarter hours, and

6 get: the tot al audi ence for film, the total a»dience for

7 ser1 es ~

CRATR71AN ARGETSTNGFR: B»t. l.caving aside the TV

9 el ~men t.

'PRE EJITTJ'ESS: This cev t.ain3.y would -- well, this

3.l would say sn average -- films on NTBS, on average, have about

l2 1.0 times the audi ence as f i 1 ms on TJPIX.

CRAIRJUOJ JLRGETSl:WGER: And then if you added the

1d fil.ms for 'LJSBE and PTÃ and 'LJLJOR, or UG77, or URST, you come up

3 5 wi th the n»mber of -- I don' know what it.

16 TRF &JT "PJJFSS: Vou coul.d compare them relatively to

1.7 each other. Vou cou3 d say t he 121.,000 household viewing

1.S a»dience size per cL»artery hour on 'LJTBS compares to the 7, 000

1 9 on MSRK, t hat: ' fine. TI shows I hat VJVRS ' i lms al e viewed

~A m»ch mor~ extensi vel y as distant si gnals. Rut yo» can ''dd
21 them in any kind of way 1 i ke that:. Vo» wo»1 d have to do some

?2 other mathemati cal cal.culations first. You have to conve~t;

23 it to total a»dience size and then do the averages

?4 afterwards.

15 Vou could add the total, audience for film on MTBS,
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1 the tot~3. a»di ence for TU series on WTBS, to get the total

? -~»dj ence far PLEBS and divjd. that by the total quarter hours

CHAIRMAN O'RGRVSINGFR: R»t leaving the TV o»t,

5 co»3.d yo» do it j»st for films?

VRH WITNESS: No, you can compare them relative to

7 each other, l ookjng at the magnitude of the audience size,

8 showing whjch one is bigger. R»t yo» can't add them like

9 that, ya» can't add them in any way and say that between the

1.0 two there j s an average. You can ' say t here j.s 1.32, 000 on

11 'UTBS, pl us WPIX.

1.2 CHAIRMAN ARGFTSINGER: So, yau cou3 dn' add MPIZ

1,3 and KTSBK and come up witb;l 8, 000 and say t.hat that j s a

1.4 c~rtain pHrcentage of what MTBS has?

VHR UTVUFSS; No, vn» ca»ldn '.
1.6 RV t1R . 13TTNCAN:

Al l right, now, if you wau3.d, stay naw an Exbibit

18 35-R, and turn to page 3, if you would?

19 (1?sr»sing doc»ments}

'70 Q In tbe first col»mn you have almost 39 percent,

21 .38, is thai- correct?

22 (PeY'»sj'pg dac»ment) That's correct. It is
23 actual ly RIII ' number. from their original. exhibit 8-11.

24 Q B»t yo» don't contest that that is Larson weight

25 i.or. tbat stai-ion, do you'?
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A No, that's the Lerson weight for that station.

Q Right. And is not the Larson weight also -- well,

3 first of ell, w'bat does the Larson weight measure?

A In this case the share of the fees generated for

5 MTBS es e percentage of the total distant signal carriage.

6 Q And would you agree, or disagree, that the Larson

7 weights ere enother measure of popularity of programs? The

more Fee'R gpnere ted

A They ava a mees»re of the carriage of the station

10 on di stant s~ gnal s. They don ' d~ stinguish between the

11 pop»l arity of film and series on the stations, or the

12 programming on one station c.ompared to another.

Q Just for film on a given station, would it be e

34 meesure of popularity, reletive to the film on another

I 5 stati on?

I don' think so.

Q Vou don ' think so?

TTo.

Q What does it mee sure'?

20 Tt measures t'e carriage, the number -- the fees

generated by the carr i agr- of tha t. ate tion. They pay the same

f~es i f nobody we tched them. "Phey woul.dn ' be on the cable

23 system forlong, I ass»me, but they pay the same fees, if
they had half t he audience size.

25 Q All right.
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CTiATRTIATI ARGF.'PSIMGFR: Tir. Duncan, wou1d this be a

good rime t:o take a break?

l'TR. T1TINCAN: Yes.

CTTATRTTATI ARGE'PSTTI FR: Ue wi 1 l t:ake a. three or four

min»te break.

(Uhereupon, a short recess was taken)

'BT TIR . DTJNCATI:

Q Going to page l4 of your testimony, Dr. Boyle, at

9 the top you ta1k about t:he explosion of educational stations

l0 and the hare» t.hat it will cause to ASCAP. If you know, in

1'l the aggregate, w'hat percent of the tot:al fees generated were

1.2 produced by t:hose t:hree stations?

l3 l don ' rec.a1l . It woul.d be in one of the exhibits

1 4 t;o my direct case

Q Tf T. suggested to you that the I~arson data suggests

16 .?2 porc.c nt:, wo»1R t:hat. sound about ri ght to yo»?

17 T don t cemember ~

Q Vou don ': r smember. On page 1 5, the second full
19 paragraph under Fee, you say "As a matter of standard

20 industry practi.ce, cue sheets are forwarded to ASCAP -- and I

?1 presume RTIT. -- as they are prepared, tbat= is in a

cbrono1 ogi c" al order." . 'Phat i s on in f orma tion and belief, i'

1 s

24 Ve8

?5 Q As to ASCAP, or as to BNI, or t.o both?
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As to ASCAP, or Rt'fI, T. said T presume. I don'

believe they are treated any differently than ASCAP.

Q T. am just trying to find out what's on information

4 and be1,i eF

Roth.

Q Roth of them ar-. Uow, sir., throughout. your direct

7 testimony, and again here, you bav&. urged the Tribunal to use

8 the %SCOP distribution system as the basis for allocation. A

9 general q»estion, or two, when did ASCAP computerize its
1 0 records 'For p»rposes of loggi.ng m»sic, keeping histories,

tha & type oF thi no?

T. don '. know.

Q Tlhen did yo» join ASCAP?

T. began working for the Society in the middle of

15 1985. I worked for their independent survey firm from 1979

16 theo»gb '82, so T had &=amiliarity with ASCAP. So, I guess

17 originally sometime in '79, but I wasn't actual.ly working for

1,8 the Society then.

Q I would assume -- well, not assume -- in 1979, did

20 ASCTP have a computerized data base with respect to its music

91 and oth& r music?

?9 T don't remember.

Tf you. know, does ARCS'P still l.og music o'h cards?

No, T believe it is all on comp»tera.

Do you know when it last logged on cards?
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Ho.

Ts it on computer:s as to BHT., as wel.l. as to ASCAP'?

Tf it is not on comp»ters, it is on cards, ox other

rlncumen t:s t'hat an»lc3 be reseax ched when the questions arose,

j»st 1 ikc- an»1 c3 be t.he c use for ASCAP worl s. They are not

6 i.re~ tec3 any c3i fferent.l y.

Q Do T unc3erst and fx om t:ha t answer then that some of

yo»r c3at a base is on cards, and snme of it is in the

c3 c omput er?

10 (Pause) Al.l the per formances that have appeared in

11 our s»rvey are on comp»t:ex, to t..he best oW my knowledge,

10 whether they are ASCAP, or non-ASCAP.

Q That: was''t: my question, sir. T am trying to find

nut simply when you stopped using cards for logging purposes.

1 5 That.' real ly al 1. T sm asking.

l c3nn ''emember, but T think -- T. believe they

17 have a3 l. been conver ted tn comp»t:er .

T. t ho»ght T underst ooc3 yo» to say that some might

1 9 be on carc3s, anc3 some might be on comput:er, and that ynu

90 wo»l.c3 research it in either medium, as the occasion required.

21 Did I mishear you just now?

A All. the survey pert'ormaoces axe on computer now.

Q Si r, T understand that . T. am sti1.l trying t:o f ind

94 o» t whether ASCAP sti 1 1 ma int a 3 ns Tous' dat a recoc'ds on

25 cards, Rs opposed t'.o in the compute-.&-r?
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M»sin clat..a records i s a brnader term. Thc.re may be

i n f orccia ti on on m»sic that„hesn ' appaac ed in our survey--

3 copyri ght regs strati ons, other informs tioD that ' on cards.

Ru t 8 ll the survey per fOEAlaQces ere OIl our compu'er ~

Q Now, by survey performances, are you referring to

6 your annual distrib»ti on survey o'r are you referring to the

7 four surveys you presented to thi s Tribunal?

Anything that is -- any work that has appeared in

nur suc vey at any t ime.

Llhich surveys, sir?

The suzvsy that ws would conduct on a dail.y basis

1 & from when it. began. ';Je tal 1 y per Fozmances on a dai 1 y basis,

13 we analyze tapes on a dai1y basis. Me process cue sheets on

] 4 a clad 1 y basis.

1„5 Q But my question i s simply at one time you used

16 cards fnr that. purpose, did you not.?

A Ue may have. lt. was certainl.y before my time.

Q Ts there any doubt in your mind that at one t ime

19 yo»»s -c3 cards end it wasn' in the computer?

20 JJn bu t i t was bei ox s my time as T said.

All right. Ynu don'0 know when the changeover

22 nccllrrpcl?

Al 1 T know is a%1. the performances that have

24 anpc.ar~~c3 in o»r survey are on our computer now.

Q Ann by "s» rvsy" you ars referr~.ng to the annual
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s»rvey and riot ihe four one's that were done for here, is that

c orrect?

Oh, I'm sorry, yes. The survey that we do as part

of our regular distribution process, yes.

T'hat ~ s?

Ves.

CRAIRHATJ ARG'FVSTNC4ER: So yo»r ann»s1 c3i str ibuti on

8 s»rvey i s on computer&

PRE WTVTlESS: Ves .

CHAIRlIATl ARGETSIHGER: What abou t the survey that

1. 1 y'ou presented he%"e?

12 THE HT.'PTOESS: All that in fo rmatiocc would have had

13 t:o have bee-n addr.cj ~ nto the compute.r, if i t wasn ' a1ready

1 4 thP'rP „Ance T don ' know the extent to whic'h t.'hey might have

1 5 hac1 to achd som". t.i t:1 es, but T think i t was minimal -- but

16 that all. had to be added in, so we could do the tallies.
RV T~lR . DUllC.''ll ."

Q And t..hose wou1 d have -- I just want to understanc3,

1 9 t.hose wou1 c3 have- br-en ac3c3e-c3 i nto the c.omput er fr om wha t

20 mwc1 1»m?

21. Tt th..re w;.re works that appeared on tb cue sheet

that hadn't appeared on our surveys before, ance'herefore,

were not on our dat.a base, they would have gone through our

norma1 procedures, they would have been ident'ied by

somebody in our research sect~ on to determine the ent.it1ed
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1 par t i as, whet her they ar e ARRAN, or not, put on our c omput er

data base fr om those c»a sheel.s.

R»t T t'hi nk yo» are talking about a very, very tiny

4 amount o E performance s .

0 Sir, you say that -- all. I am trying to find out--

6 T sm not ralkinc7 about. cue sheets now, I am talking about

7 ca rc3a, when you stopped 1.oggi ng music

iaaf

ormation on cards.

'That'a all T am l rying t o find out. If yo»r answer is you

cion ': know, than that ' the answer .

don ' know when we stopped, I 'know a11 the works

11 are on the c ompur.er now.

1.2 Q All right. Rut you did refer to something that may

1 3 have been p»t in t he c"omp»ter in c onnec t i on with the to»r

1 4 spec i a1 surveys l ha l: y'o» proclu cad pcepar ed f or this
15 proceeding, di 0 yo» not: j»st say that?

Ves, T. di c3. 'Pher e may have been some works that

17 hadn't been 1ogged at all before, so they hadn'0 been oD

18 cards, woul.dn't have been on the computer, and there may have

1cl been some liny number that had been addec3 to the computer as

2A par t. of t.hi s ezercise.

Q Anc7 i r. yo» know, when did you start tracking BbD

2 2 mu s 1 c.?

A Fr om the beginning.

Q When yo» say "from the beginning", do you mean from

th - l- im: tha l. RTTT was formed?
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From the beginning, when we did surveys.

Anc3, when was that?

T don''ec.all. The current system would be in

plac~ sometime i.n 1.958, or '59. The fourth quarter of '59

rings a bell., b»t: T, may be off by a year, or so on that.

Q Anc3 when you refer to current system, just so we

7 »nc3c-rstand, what. are yo» t.alking about?

'7h~ sys 1 em spec i f i ed in, the 3960 Order, the f ina1

j»dgm~ n t that: i,s a r.'r.ached to, T bc.l i eve, F.xhi.bit 3 of mv

1 0 ore gs na1 c3-i r ~ct oasH.

Q T)i c3 that: have anything to do wi th data bases and

computers? T am not sure, T am just asking you.

That lays out: s11. the different weights that are

14 aiv~n t.o ARCAP, non-ARCAP works when they are processed for.

rlistrib»tion.

Q Ro by "that system" you meaD t he distribution
17 system as set;. forth in the Order?

A The weights

Q Vhc weighting rul es as set forth in your Exhibit 3?

'Phat.'a right.

A nd T am l-.ryi ng t:o r"'i no ou t'h'~n a 1 1. Pha t'. became

comp»tarlzec3?

T. rlon't recal.1 when it became computerized. I

24 tho»ght yo» were as'king me when we started -- wben we began

P5 t o t al 1 y R't1T works. Me did i t from t he first day we
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1 n s P i I 1& l ad t ha t. s»rv -y th 8 P. whol e s»r'vey'3esign that

whnl e wei gh t.l ng syst:am.

Q So, that wo»l d 'have been as nf -- approzimat el.y the

clatr. nf that. Order, as hest ynu reco11 ect?

best T reco11ect.

As best you»nderst and?

That's right, certainl.y within a year, or so.

Al.l r ight:.

MR . 11TTTTCATT: T have nn further quests nns.

10 CRATRTUI,TiT AR GPSS TTTGFR: Nr . Koenigsberg .

T&R. T"OETTTGSRFRG: Thank you, TTr. Chairman.

1? RFDIRECT EXAMINATION

RV T~TR . TCOFTTTGSRFRG;

Cl Tlr . Rnyl e, you P.a 1 l'eel about Reck Le and Jeckle--

1 6 Tlr. Rnyl », T am hanc3i ng yn» a sheaf or. paper s whi ch const st s

16 nf c3oc»ment groc3uc P 3 nn that was turnen over tn RUI in

17 c nnnection wi th their rr quest: f or clnc»ments reoarding the Tom

1. 8 and. Jerry cor r ect ions.

(Handing c3ncuments)

Can yoi i tel l. me, Tlr . Boyl e, i &": in those corrections

?1 yo» accoi&n ten For Rec kl s anc3 Jeckle px ograms

f.2 -- c" ar. t oons?

(Per»sing documen ts) 'Yes, we did. I see at least
?4 f n» r ~ nst:ances where 'Heckle and Jecl'1 e cartoons were

2& 1 dpnt I 'F'i ed from n»v'apes made 3 Il 1987
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O And hnw does the music, if you cen describe it
generally, o~ specificel.ly, however you would like -- how

c3oes the musi c 3 n the Heckle end Jeckle cartoons that were

part or that correction break clown. as between BIll and non-

5 RMT music?

(Perusing document) %le usec3 the average cue sheet

7 me thodology for Heckle and Jeckle that BIIT employed, and we

ta 1 1 i «R 63 seconds or ASCAP music f or each episnrle, 233

9 seronds oF RMT m»si c." fnr eac h epi soRe enR 70 seconds of 'PU

1A m»si c | or ( ach epi snrle, basec3 on the ave&age of the 13 cue

11 shr-~t s.

CHAT'RMAN ARGF'78l:IlGFR: Whet. document are you

1 3 ~e ferring to'? Ts thi s somethi ng t;hat hes been entered'

MR . ROFNl:GRSERG: Tt. i s not been entered into
1 l evi Rl nne Tf.. i s some thi ng t:hat was exchanged wi th the ot her

1 6 «i Rc a nR T rli rln ' propose t o ".nter i t i.nto evi.c3ence, Nr.

17 Chairman. T l-. is j»st tn refresh T)r. Boyle ' recoil.ection.

CRATRMATl ARGY,"P81NGER: That ' al 1 right. Me don '

19 need. i. t.. T. just: t hought maybe we had i.t here.

?0 MR . R'OFNTGSI3F,RG; No,

'PHF. BT'PHF88 c Ue»sed an eve&.agr- ancl we cwedi t:ed,

T sai rl, 63 sar onds of ASCAP musi c, ? 33 seconds of RIII

23 musi c anrl 70 sc c onds of TU, on average., baaed nn the cue

«heat: methoRol ngy being used.

RV IIR. KOENTGSBE'RG-
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Q TEould it b~ fair to say that most of the music in

'? the Heckle and Jeckle ca c toons is BIII music?

Q Hncl yo» credited RNT wi th every second of tbst
m11 s i c.?

Yes

Q Tlow, do you have Exhibi t 2B, BNI T;xhibi t XR-28 in

8 front of you?

(Per»sing doc uments) Ves, I do.

Q Tt yo» take a look at the four cue sheets that BIII

11, has given you here -- T. believe that ITr. Duncan can correct

me, i c T am wrong, T hei ieve Hr. Dune.an reprc sented that

13 the.se were not c»e sheets oF c.ertoons -- these were not

14 certnons that appeared during the c.omposite week. 'Phey appear

1 ~ snm -. t i m~ c 1 ose to the composi. t e w~~r k, but not. during the

1 6 c nmposi t.c-: week.

17 TTR. DTTTJCATT: T don ' remc mbe& seying t'e t. I

1. IT remember sayi ng

1 9 NR . R'OKTCIGSBERG: On. Heckle and Jeckl.e, T think you

20 said sometime close to that composite week.

NR.. OUTWCAIJ: T. f I se i 1 t'n.at l intended to say

2? dur lng.

T1R . hOFTITGSRFRG: Okay.

'NR. TCOFT&TGSBFRG: Vou di d represent -- 1.st Toe ask

25 you thi s, Nr. Duncan, sn T can be clear on my q'uestions t o
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1 Dr . Royle -- yo» di d represr nt.. that this was information that

has come in to BTTI after it did its tally. It just came inP

TTR . DUTKAN: 'Phat. is correct.

TTR . FOFNIGSBFTTG; Okay.

RV lily . Tt;OFTiTTGSR'ERG:

Q So, Dr.. Royl e, i.f BblI did not know the particular

7 Heckl e and .Tsckl e car'r oons that w:re pertormed during the

8 compos i t.e week on. the Tom a nd Jex ry Sh ow, bu t BNI h ad d on '
i ts c3uratj anal s»rvey, so that i t made up an average rue

10 sheet of Heckle and ,T'.ck1e cartoons -- if you woul.d take a

11 1 ook at the fo»r c»s sheets 'rhat appear i n RTTT Fyh j bi t I'R-2R,

1 2 based on your knowl erlge of wha t. RTTT di rl, wo»l d t.hase four cue

1 3 sheets have appr-ared in t..he average cue sheet that BTTI used'

(Perusing document: ) I doubt i t. When we loaked

1 Fi al.l. the aver age cue sheets for the di f ferent shows that they

1 6 nave»s, they were virtual.l y al 1. i n alphabetical. orde~, some

17 werI-: in chronologi cal ordr r, but they were date-specific.

1 8 Anrl T., frankly, wouldn ' have expected ta see the Rainmakers,

19 or TTessed Up TTovj emaksrs i n the first 13 in their files.
20 They rlidn ' get that f ar. al ong the alphabet. They may have

'21 got.ten Rl i nd Da te .

Q Nr. Tluncan asked you some auestions about the Gt

iToe or t he "Brans for mer s m»si r . ss T recal 1, he askrd you j.f

24 there was other music in those cartoons, other than the music

25 wri tten by Johnny Da»ol.as, the PRS member abo»t whom you
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Do vo» recal'3 l:hat?

A Ves.

Q T~Tow, when you me de your core ecti on for GI Joe and

the '7ra n sformers, di d yo» corre ct f or the misallocation of

tne .Tnhnny T)ou91 as music?

Ves~ we d Id.

Q Did you leave in BHI's crediting for the other BNI

9 music that might have appeared in GI Joe and the

10 Vransfor70erS?

Ves.

1.2 Q So, that was the only change you made then in GI

13 Toe and the 'transformers, was to switch the Johnny Douglas

1 4 mu s i c f rom the ANT. co1 umn wbere i t did not belong, to the

15 ASCAP co1umn where it di.d be1ong, is that correct?

Vms.

1.7 TTR . 7 OFUTGSBFRG: 77r . C'ha i rma n, may I have just one

18 moment'

CTTATRTTATT ARGFTSTTJGER: Ves.

20 (Pause)

23 BY ITR.. FOFWIGSBERG:

2? Q Dr. Boyle, 71r. Duncan asked you some questions

about l.he -- whs t we wil.1. call the "percent;age methodologica1

24 r" 1.ow" end the»se of TJi e1 san time as opposed to Nielsen

audi ence. Do you reca1 I t hat line of questions?
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V;-'s, T no.

Q Tlr . Royl e, i f yo» know, i f you corrected the

3 tallying of mvsic on c»e sheets and other items -- you

4 corrected the tallying of music by BHI, but did not correct

5 tor tbe percentage methodological flaw and did not correct

6 for the»se o f Tlie1. sen time, as opposed. to Nielsen audience'

Tn other words, i f all yov did to BIII ' methodology

8 was to adr3 on m»sic that they did not add „or to correct the

9 mi sal location of m»sio duration, and that was all you dio., do

1 0 you know what share 8NI would 'have of the total'
Tn that case, wher e just the errors like Tlight

'Pracl.s ane3 "Rom ance Terry were corrected, Bl'lI's share would

'l 3 have har n 41 p~ r c'=nt «non-RTII musi c woul d have been 59

Q And, Dr. Boyle, Ilr. Duncan introduced some exhibits

I6 which be represented showed that 8III's share of t.he music on

17 TZi gh t Vr acks was approximately 42 percent of the music

1 8 duration. T want yo» to assume, Dr. Boyl e, that: RIII had 45

1 9 percent ot the m»si c duration on Tlight 'Cracks. if that were

20 the cas~, and you mode f iec3 Ezhibi t 35-R accordi ngly, so as to

2'l cr eel j t 45 per cent. of the total Tlight Tracks music duration to

RTTT, and 55 per cen t: to "o t

her 

", more than T«lr . Duncan

rap r esent ed, wha t. wo»1 d RT«IT ' share on the bot tom line of

24 F,.&hi hi t 35-R hwP

RHT ' share woul r3 have inc rc.ased to 35.
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I.TiATRT'TA.Til ARGF,'PSTT.TGF,R: Just 8 mi nut e

BTMR . FAF.T~JIGSBERG;

Q let me repeat the question, i f'hat would help.

TIr . Boyl. e, aga in, id&'. Duncan represented to you

5 that BTTT. ~xamineR c»e sheets f ox 8'i ght 'Pracks and came to a

6 A»mb~r of abo»t. 49 pHrcent for RTTT. Tf, instead of using 4g

7 parr ent. for RTTT, yo» used 45 pe r can I-. for BMT, more: t'.han Nr .

D»noan says wa~ inc 1»dud, and you modified Exhibit 35 R so

9 that the Uiaht Prarks m»sir., t:he oux'ation of Night Tracks'

0 music was spli t. between BlfT and "other", with a ratio of 45

11. t o 55 percent, what then would BT1T 's share of the bottom line

1 D of Fxhibi.t 35-R br 'P

T F you maRe that assumpti on, BT1T. ' share would

1 4 i ncreasc. by two percent.age poi nts. It would be 35. 7 pex'cent

1 5 Of t hr. total . ~nd rhe nOn-BITT. Share then WOuld be 64. 3

1.6 percent of t:he tot~1 . And it would certaiTIly be a lot closer

17 I:o t he two-thirds/one-third sp.I.it from oux direct case than

'I A t ha 50 50 spl i t f rom FIMT ' rlirect case.

MR „R'QFTTTGSRFRG: Hr, I".ha i X'man, T ha Ve nOt'hing

90 f»rther for Dr. Boyla.

I".'RATRTtATT ARGFTSIIJGFR: T want to thank you very

ml j ch

P3 'PH'F. TTTTNFSS: 'Phank you.

(TThHraupon, the wi tness was excused)

C HATRTVT1 7 RGF'PSTTlGFR,: Me wi 11 be here then at 9: 30
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I omorro~i~ . Fe wi 1 I tel e a bri;=: f 1 un oh a nd we Ni I I try to cj~'I-.

TTR . r"O'RTTiGSR'RRG: '7hz nk you, T'Tr . C'.hei rman

(tlherc upon, at 3: 40 p.m., the proceedings were

aci jour': o „ to reconv ne at 9:30 a.m., Friday, January 19,

6 199A, )

2?
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